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QUESTIONS PRESENTED 


1. On the trial of an action for libel, where the alleged 
libel was a statement by the defendant that the plaintiff, a 
district attorney, accepted a bribe from a gambler for “ pro¬ 
tection/ ’ and where the defendant in support of a plea of 
truth developed evidence to raise an inference that subse¬ 
quent to the date of the alleged bribe a bookmaking case 
against the gambler was * 4 fixed’ 7 with the connivance of 
the plaintiff, was it error for the trial court to exclude evi¬ 
dence offered by the plaintiff to show that the bookmaking 
case was not “fixed” but was handled in a proper and reg¬ 
ular manner? 

2. On the trial of an action for libel, where the defendant 
in support of a plea of good faith testified that he published 
the matter complained of in reliance upon information re¬ 
ceived from certain individuals described as “sources”, 
and where upon cross-examination the defendant testified 
that two of such “sources” had told him that the plaintiff 
wanted to “drop” the suit, but was prevented from doing 
so by his attorneys, was it error for the trial court to ex¬ 
clude the testimony of the plaintiff in rebuttal that he did 
not want to “drop” the suit? 
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FRED N. HOWSER, Appellant, 
v. 

DREW PEARSON, Appellee 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment in the United 
States District Court for the District of Columbia, in a civil 
action for libel. Judgment was entered March 14,1951, and 
notice of appeal was filed March 16,1951 (App. 23). This 
Court has jurisdiction under the provisions of the District 
of Columbia Code (1940) Title 17, Section 101. 
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STATEMENT OF CASE 
I 

This was an action for defamation by means of a radio 
broadcast The defamation complained of was a statement 
by the defendant 1 in a radio broadcast that: 

“I hold in my hand a sworn affidavit, stating that in 
September, 1946, when Howser was Long Beach dis¬ 
trict. attorney and a candidate for State Attorney Gen¬ 
eral, he accepted twelve $100 bills passed on to him 
from a well-known Long Beach gambler. That $1200 
was nothing less than protection money—in other 
words, a bribe!—received by the man who is now try¬ 
ing to persuade the nation that the Federal government 
shonld hand back its submerged oil lands to California 
and Louisiana, where, incidentally, they would be sub¬ 
ject to more bribes.” (App. 3, 4) 

The defendant admitted that he made the statement in 
question, but pleaded, first, truth; and second, qualified 
privilege (App. 5-8, 23). For the defense of privilege the 
defendant relied upon the law of California to the effect 
that a defamatory statement concerning a public official or 
a candidate for public office, is privileged even if the state¬ 
ment is false, provided it was uttered in good faith and 
without malice. 2 In a special verdict the jury found for the 
defendant upon both pleas (App. 9, 103). A motion for 
new trial was overruled, 95 F. Supp. 936, (App. 9-22), and 
judgment was entered on the verdict. 

The evidence showed that the plaintiff was district at¬ 
torney of Los Angeles County, California, from February 
2, 1943, until January 3, 1947 (App. 28). In November, 

1946, he was a candidate for the office of Attorney General, 
was elected, and served in that position from January 3, 

1947, until January 7, 1951 (App. 28). 

It was stipulated that the affidavit to which the defend¬ 
ant referred in the broadcast in question had been made 
by one James T. Mulloy (App. 24-27). In his affidavit, 

1 For convenience we refer to the parties as they were denominated in the 
Court below. 

2 Snicely v. Record Publishing Co., 185 CaL 565, 198 PL Cf. Washington 
Times Co. v. Bonner, 66 App. D. C. 280; 86 F. (2d) 836; 110 AJJB. 393. 
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which was read to the jury, Mulloy swore that in Septem¬ 
ber or October, 1946, during the political campaign of that 
year when the plaintiff was a candidate for the office of 
Attorney General, Mulloy delivered to the plaintiff a bribe 
of twelve hundred dollars on behalf of a Long Beach, Cali¬ 
fornia, gambler named Joe Irvine (App. 25, 26). He swore 
also that early in 1947, when he was working for Irvine in . 
the bookmaking business, he “asked Irvine how much it 
cost him for protection and Joe Irvine said it cost him 
about $1200 per month”; and that in September or October, 
1947, he learned that Irvine was receiving “tip-offs” on 
impending raids from an employee of the District Attor¬ 
neys Office (App. 26, 27). 

The plaintiff denied that he had received a bribe or any¬ 
thing else from Irvine (App. 30); and Irvine, called as 
a witness by the plaintiff, denied that he had paid any 
money whatever to the plaintiff (App. 39, 40). On the 
other hand Mulloy testified by deposition that he had paid 
the bribe to the plaintiff as described in his affidavit (App. 
65-67). 

By cross-examination of the plaintiff and Irvine, the de¬ 
fendant established the following facts: (1) Irvine had 
been a bookmaker in Long Beach 8 for many years (App. 
41, et seq .); (2) in 1946 he operated his business in part¬ 
nership with his brother Pat (App. 41); (3) on one occa¬ 
sion the plaintiff represented Pat Irvine in a bookmaking 
case (App. 33, 41); (4) in 1947 Joe Irvine was arrested 
for bookmaking, one of the arresting officers being a man 
named Charles Hoy (App. 47, 49); (5) upon the recom¬ 
mendation of his brother, Joe Irvine hired a Long Beach 
attorney named Harry Albert to defend him (App. 46-48); 
(6) the plaintiff has known Harry Albert for many years 
(App. 33); (7) during the political campaign of 1946, 
when the plaintiff was a candidate for the office of Attorney 
General, Harry Albert was one of three men who were in 
charge of the plaintiff’s campaign headquarters at Long 
Beach. Joe Irvine knew this (App. 30, 46, 56); (8) Irvine 

8 Long Beach is located in Los Angeles County. 



also knew that Malloy had worked for the plaintiff’s elec¬ 
tion (App. 46); (9) at the time of Joe Irvine’s arrest, 
Malloy was working for him in his bookmaking business 
(App. 46, 47); (10) Joe Irvine sent Mulloy to Mr. Albert 
with three hundred dollars in part payment of Mr. Albert’s 
fee (App. 47); (11) the prosecution of Joe Irvine was 
in charge of Deputy District Attorney Ted C. Sten (App. 

47, 54); (12) Mr. Sten was the brother-in-law of the plain¬ 
tiff (App. 47); (13) the prosecution of Irvine resulted in 
an acquittal (App. 40, 41, 55); (14) Joe Irvine has never 
served any time in jail for bookmaking (App. 48); (15) 
in. 1946, the year when the plaintiff ran for the office of 
Attorney General, Joe Irvine’s income was $6,818.55. In 
1947 his income was $24,460.00 (App. 55). 

Against this background, counsel for the defendant in¬ 
quired of the witness Joe Irvine on cross-examination (App. 

48, 49): 

Q. You didn’t hire Mr. Albert because of his close 
connection with Mr. Howser, did you? 

A. No, sir. 

Q. And you didn’t hire him because you knew that 
i he was friendly with Mr. Howser, and that Sten, who 
was in charge of the prosecution, was Mr. Howser’s 
brother-in-law? 

A. I didn’t know he was his brother-in-law at that 
time. 

Q. You never learned that? 

A. No, sir. 


Q. Now, at the trial itself Charles Hoy didn’t show 
up, did he? 

A. I don’t remember that; no, sir. (App. 51) 

Q. Did you know or did you learn that at the time of 
the trial Mr. Hoy was employed by Mr. Howser? 

A. No, sir, I didn’t know that 

Q. Don’t you know as a matter of fact that he didn’t 
show up at the trial? 

A. No, sir, I don’t. 

Q. Is that your testimony now? 
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A. Yes, sir. 

Q. Don’t yon remember as a matter of fact that the 
defense you used at the trial was that yon confessed 
to the crime, but yon told Hoy that the reason yon con¬ 
fessed was to save Jewett, and that actually yon were 
not guilty; don’t you recall that? 

A. No, sir. (App. 52) 

• •••*•••• 

Q. Mr. Irvine, I refer to your testimony in the case 
in the Superior Court of California in and for the 
County of Los Angeles, People of the State of Califor¬ 
nia against Henry Harrington Jewett and Joseph A. 
Irvine, dated August 26, 1947, and I will read certain 
questions and answers to you. 

These questions were asked by your lawyer, and 
these answers are the ones that appear to be the an¬ 
swers that you gave at the trial. 

I might say at this point, your Honor, that there is 
previous identification of Mr. Hoy, one of the arresting 
officers. 

“Question. You had some conversation with Mr. 
Hoy, did you?” 

and your answer was: “Yes.” 

“Question. What was it?” 

“Answer. He asked me did I have anything to do 
with that book there and I told him yes. He said, ‘ What 
business do you have with it?’ And I said, ‘No.’ He 
said, ‘Why do you say it is vours?’ And I say, ‘Well, 
that guy’s license is in jeopardy there and I will just 
take it myself. In other words, I will just claim the 
book myself.’ ” 

Now, do you remember those questions and do you 
remember those answers? 

A. I don’t remember them; no, sir. (App. 52, 53) 

• •••••••• 

Q. Don’t you remember that Mr. Hoy didn’t show 
up at the trial? 

A. I say that I still don’t remember whether he did 
or not. 

Q. He never contradicted your testimony, did he? 
(There was no response) 
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Q. Yon don’t remember that? 

A. No, sir. 

Q. You don’t remember whether he appeared at the 
trial and contradicted your testimony or not? 

A. No, sir; I don’t. (App. 53) 

.. 

Q. Mr. Mulloy in his deposition testified, as I recall 
it, that arrangements were made to have the case fixed; 
is that true? 

A. Not to my knowledge; no, sir. 

Q. Not to your knowledge. 

Isn’t it a fact that that was the way the case was 
fixed; by having the witness not show up? 

A. No, sir; I don’t know. 

Q. I didn’t hear your answer. 

A. Not to my knowledge; no, sir. (App. 53, 54) 

• •••••••• 

Q. Do you remember that Ted Sten was in the room 
at the time the trial was conducted, Mr. Howser’s 
brother-in-law? 

A. I didn’t see him; no. 

Q. Do you know him now? 

A. Yes, sir. I have known him since 1940. 

Q. And you know he was in charge of the prosecu¬ 
tion? 

A. I knew he was District Attorney; yes, sir (App. 
54). 

To meet the inferences concerning the prosecution of Joe 
Irvine, which counsel for the defendant had developed from 
the evidence, the plaintiff offered in evidence the deposition 
of Deputy District Attorney Ted Sten. In making the offer 
counsel for the plaintiff stated: 1 ‘this is merely offered to 
show what happened in that case, and why. There has been 
some implication here about it * * * Now, this is Mr. Sten’s 
deposition in which he explains what he had to do with it 
and why, and just what happened.” (App. 59). The trial 
court, however, excluded the proffered testimony, upon the 
ground that the deposition related to “a collateral matter” 
developed upon the cross-examination of the witness Irvine, 
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V which tended to discredit the witness, and that “I do not 

think you can reestablish the credit of a witness by exten- 

* sive testimony on a collateral matter.’* (App. 59). 

n 

* In support of his plea that he had made his charge 

► against the plaintiff in good faith, the defendant testified 

^ that in making the broadcast he had relied upon informa¬ 

tion from certain individuals, described as “sources.” He 
said that two of his sources who gave him information, 
which to his mind confirmed the story told him by Mulloy, 

* were a Mr. Smith of Los Angeles and a Mr. Brown of 
San Francisco (App. 72, 69). Defendant further testified 

* that he still believed Mulloy’s story (App. 74). Plaintiff 
undertook to establish, by cross-examination of the defend¬ 
ant, that the defendant had asked Mr. Brown and Mr. 

* Smith to see the plaintiff and get him to drop his suit (App. 

► 74, 77). In response to questions along this line, defend- 

^ ant testified that although he had talked with both Mr. 

Smith and Mr. Brown about the possibility that the plain¬ 
tiff would drop the suit, that they had represented to him 
that Mr. Howser wanted to drop the case but that his attor- 

* neys had the matter on a contingent fee and would not per¬ 
mit him to do so (App. 74-79). 

In rebuttal the plaintiff offered his testimony that in fact 

% he did not want to drop his suit against the defendant 

(App. 80). This testimony was excluded by the trial court, 
upon the ground that it related to a collateral matter. 

* STATEMENT OF POINTS 

» 

1. The court erred in refusing to admit in evidence the 
deposition of Ted C. Sten, offered by the plaintiff, and 

2. The court erred in refusing to admit in evidence the 
testimony of the plaintiff as to whether or not he wanted 

* to drop the case. 
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SUMMARY OF ARGUMENT 

1. Upon the issue of truth, the defendant undertook to 
show that in 1946 a gambler named Joe Irvine had paid the 
plaintiff a bribe of $1200 for protection. To buttress this 
contention, the defendant also undertook to show that the 
corrupt relationship between the plaintiff and Irvine which 
existed in 1946 continued until 1947. In this connection the 
defendant developed in the evidence that in 1947 Irvine 
was arrested and tried for bookmaking, and acquitted; that 
he was prosecuted by the plaintiff’s brother-in-law, Ted C. 
Sten, and defended by one of the plaintiff’s former cam¬ 
paign managers, and that there were circumstances indi¬ 
cating that the case was “fixed” with the connivance of the 
plaintiff. In this situation it was error for the trial court 
to exclude the testimony of Ted C. Sten that the case was 
not “fixed” but was prosecuted in a proper and regular 
manner. The question of whether or not the case was 
“fixed” was not a collateral matter but was one which went 
to the heart of the case. 

2. The defendant in support of a plea of good faith tes¬ 
tified that he published the matter complained of in reliance 
upon information received from certain individuals de¬ 
scribed as “sources.” Upon cross-examination he testified 
that two of such “sources” told him that the plaintiff 
wanted to “drop” the suit, but was prevented from doing 
so by his attorneys. In this situation it was competent 
and proper for the plaintiff to testify that he did not want 
to drop the case. Such testimony was competent to show 
that the plaintiff, contrary to the defendant’s insinuations, 
was prosecuting the action in good faith, and that either the 
defendant’s informants were unreliable, or the defendant 
was not telling the truth about what he had learned from 
them. 


ARGUMENT 

I 


The Court Erred in Refusing to Admit in Evidence the 
Deposition of Ted C. Sten Offered by Plaintiff. 

It was the theory and the contention of the defendant 
that a corrupt relationship existed between the plaintiff and 
the bookmaker Joe Irvine in 1946, when James Mulloy paid 
the plaintiff a $1200 bribe on behalf of Irvine. It was also 
the defendant’s contention and theory that this relationship 
continued at least until the trial of Irvine in 1947; that 
Irvine was making regular payments for protection, and 
receiving “tip-offs” on impending raids. In support of 
this theory, counsel for the defendant developed that on 
one occasion the plaintiff had defended Irvine’s brother in 
a book-making case; that in 1946 Irvine and his brother 
were partners in the bookmaking business; that in 1947, 
when Irvine was charged with bookmaking, he retained 
Harry Albert, an old friend of the plaintiff who had helped 
to run the plaintiff’s Long Beach campaign headquarters 
in 1946; that working for Irvine in 1947 was Mulloy, who 
had also worked at the plaintiff’s campaign headquarters, 
and who claimed to have paid the plaintiff the $1200 bribe; 
that Irvine sent Mulloy to Mr. Albert with $300 on account 
of Mr. Albert’s fee; that the plaintiff’s brother-in-law Ted 
C. Sten was in charge of the prosecution of Irvine; that 
Irvine was acquitted; that he had never served any time 
for bookmaking; and that his income for 1947, the first year 
of the plaintiff’s tenure of office as Attorney General, in¬ 
creased to $24,000 as against $6,000 for 1946. In addition, 
counsel for the defendant inquired of Irvine whether he had 
hired Mr. Albert because of his close connection with the 
plaintiff and because Mr. Sten, who was in charge of the 
prosecution, was the plaintiff’s brother-in-law; and whether 
it was not a fact that the case against Irvine was “fixed,” 
by having Hoy, a witness for the prosecution, fail to show 
up. Although Irvine denied that he had retained Mr. Al- 
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bert for any improper motive, and testified that he could not 
remember whether Hoy had appeared or not, the questions 
of counsel served to point up and articulate before the jury 
the inference of corruption and 1 * protection’’ by the plain¬ 
tiff for which counsel had laid the foundation in his previ¬ 
ous examination of the witnesses. In other words, the 
questions which counsel put to Irvine concerning his trial 
were rhetorical; the damage had been done, the foundation 
had been laid for the inference that the case against Irvine 
had been fixed, with the connivance of the plaintiff, by evi¬ 
dence already developed by counsel. 

The argument to the jury made by counsel for the defend¬ 
ant showed plainly that in his opinion he had developed 
evidence which raised an inference that the bookmaking 
case against Irvine was * ‘fixed” by reason of a corrupt re¬ 
lationship between Irvine and the plaintiff. Thus, in speak¬ 
ing of Irvine he said (App. 86): “Now, I asked him ques¬ 
tions about this case in 1948 because the evidence indi¬ 
cated to me that the case was fixed, and I wanted to find out 
what his answers were going to be.” (Emphasis supplied) 
To what “evidence” did counsel refer? Certainly he was 
not speaking of evidence outside the record; obviously, he 
meant the evidence which he had developed in the record. 
And this is demonstrated by his argument. He said to the 
jury (App. 87): 

“That man Irvine wasn’t so dumb. I asked him why 
he had two lawyers. He said it was a tough case to 
beat. That is not so dumb. 

“He wasn’t so dumb. He had a tough case to beat. 
How did he beat it? Well, was it just a coincidence? 
Was it just a coincidence that Mr. Howser’s brother-in- 
law was the prosecutor, the head prosecutor in charge 
of the case? Just a coincidence? Was it just a coin¬ 
cidence that he hired as his attorney Harry Albert, the 
man who was in charge of Mr. Howser’s campaign in 
Long Beach? Was that just a coincidence? Was it 
just a coincidence that he couldn’t remember whether 
Mr. Hoy, the main witness, the man who worked for 
Mr. Howser, didn’t show up at the trial? Do you be¬ 
lieve him when he says that, he doesn’t remember 
whether he showed up at the trial or not? 
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“Was it just a coincidence that Mr. Mulloy, just as 
he said, took the money from Irvine to pay Harry 
Albert? 

“Was it just a coincidence—although it was a very 
hard case to beat—that he got out scot free ? 

“I don’t know. It is hard to believe. 

“Why do you think Joe Irvine hired Mr. Mulloy 
after the campaign? You remember the testimony. 
The testimony is that the campaign was in the fall of 
’46, and that thereafter, sometime the next year, Mr. 
Mulloy went to work for Joe Irvine. Why do you 
think he did that? Do you think it just happened? Of 
course not. He went to work for him because Irvine 
wanted someone who had been tied up with Howser to 
work for him, to give him additional protection. And 
he got it. And when he got arrested, later on, he beat 
the case. 

“Now, all the evidence in this case points to the truth 
of what Mr. Mulloy testified to. Irvine is a bigtime 
bookmaker; never spent a day in jail, while he was in 
Long Beach, for bookmaking, according to the record. 

“I have already talked to you about the case he had. 
He was able to beat that case. Mr. Howser represented 
his brother Pat Irvine, and Pat Irvine and Joe Irvine 
were partners in 1946 when this happened. This hap¬ 
pened in 1946, and Joe Irvine testified that he and Pat 
Irvine were partners in the bookmaking business at 
that time. And Mr. Howser had represented them. 

“Now, do you recall the testimony that there was 
an entry on Mr. Irvine’s books, just about the time the 
pay-off was made of $1200, the entry was $1600-and 
some dollars. So it coincided in time with Mulloy’s 
testimony. 

“Do you remember that the record shows that right 
after that, the next year, Joe Irvine had an income of 
$24,000, the first year that Mr. Howser was attorney 
general? 

“Mr. Robb will argue that the next year, 1948, he 
didn’t have as much income, and for a very good 
reason. 

“By 1948 Mr. Howser was having trouble with the 
Crime Commission, so that any protection he gave was 
of no value in 1948. 

“But the significant fact is that 1947, following the 
pay-off, his income went from $6,000 to $24,000.” 
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In his deposition, which was rejected by the trial court, 
Mr. Sten testified that there was not the slightest basis for 
the suggestion or insinuation that there was anything im¬ 
proper or unusual in the way the prosecution of Irvine was 
handled. Discussing the case in some detail, Mr. Sten ex¬ 
plained why Irvine was acquitted (App. 106, et seq.). The 
value of this testimony to the plaintiff, to meet the damag¬ 
ing inferences built up by the defendant, is obvious. In 
other words, counsel for the plaintiff was on solid ground 
when he stated, in offering the Sten deposition, 4 ‘this is 
merely offered to show what happened in that case, and 
why. There has been some implication here about it * * * 
there was an implication in Mr. Kogers’ cross-examination 
of Irvine that there was something fishy about this case, 
and that Mr. Sten had something to do with it. Now, this 
is Mr. Sten’s deposition in which he explains what he had 
to do with it and why, and just what happened.” (App. 59). 

The fallacy of the court’s reasoning in excluding the Sten 
deposition, was that the court apparently believed that the 
deposition would merely corroborate the witness Irvine in 
his testimony that he had no improper motive in retaining 
Mr. Albert as his attorney, and that he knew nothing of any 
“fix.” As we have shown, however, the foundation which 
the defendant had laid for the inference that the Irvine 
case was fixed was not based upon this testimony by Irvine 
at all. On the contrary there was in the record evidence 
quite independent of Irvine’s denial of impropriety, which 
furnished the defendant with basis for a strong argument 
that there had been a “fix” and that the plaintiff was a 
party to it. In short, the inference of corruption on the 
part of the plaintiff was there, no matter what Irvine said. 
Had Irvine’s denial of corruption been the only evidence 
upon the matter, counsel could never have argued to the 
jury that a “fix” had been arranged with the plaintiff’s 
help. 

It was of course entirely proper for the defendant to 
show, if he could, that the bookmaking case against Irvine 
in 1947 was “fixed.” Such evidence was competent, as 
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tending to show a course of conduct and a plan which cor¬ 
roborated the statement of the defendant’s informant Mul- 
loy that on behalf of Irvine he had paid the plaintiff a bribe 
in 1946, and that Irvine had told him in 1947 that he was 
paying twelve hundred dollars per month for protection 
(App. 25-27). Fall v. United States, 60 App. D. C. 124, 
49 F. (2d) 506; cert, den., 283 U. S. 267; United States v. 
Baneth, 155 F. (2d) 978 (CCA 2); Ybor v. United States, 
31 F. (2d) 42 (CCA 5). In other words, what happened 
in connection with the trial of Irvine was not a collateral 
matter at all, hut a matter which went to the very vitals of 
the case, the issue of whether or not the plaintiff was cor¬ 
rupt. 

We submit that in excluding the deposition of Mr. Sten, 
the court committed an error that was highly prejudicial 
to the plaintiff. 

II 

The Court Erred in Refusing to Admit in Evidence the 
Testimony of the Plaintiff as to Whether or Not He 
Wanted to Drop the Case 

The defendant testified that two of his “sources,” who 
gave him information which to his mind confirmed the story 
told him by Mulloy, were Mr. Smith of Los Angeles and 
Mr. Brown of San Francisco. The defendant further testi¬ 
fied that he still believed Mulloy’s story. The plaintiff 
properly inquired into the relationship which existed be¬ 
tween the defendant and his “sources.” Specifically, the 
plaintiff undertook to develop whether Mr. Smith and Mr. 
Brown were disinterested informants or whether, on the 
other hand, they were friends and partisans of the defen¬ 
dant. The plaintiff also inquired into conversations which 
the defendant might have had with his informants, to deter¬ 
mine whether or not the conduct of the defendant with re¬ 
spect to his informants, and his talks with them, were in¬ 
consistent with his claim that their statements to him cor¬ 
roborated Mulloy’s story and convinced him that his broad¬ 
cast about the plaintiff was true. In this connection, the 
plaintiff undertook to establish, by cross-examination of 
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the defendant, that the defendant had asked Mr. Brown and 
Mr. Smith to see the plaintiff and get him to drop his suit 
(App. 74, 77). An admission by the defendant that he had, 
in fact, done this, through the very informants who he 
claimed supported Mulloy’s story, would have been evi¬ 
dence tending to show a lack of confidence by the defendant 
in the truth of the story and in the value of the information 
given him by his informants. In other words, such an ad¬ 
mission would have indicated conduct by the defendant 
which was inconsistent with his assertion that he believed 
he was right. In response to questions along this line, how¬ 
ever, the defendant testified that although he had talked 
with both Mr. Smith and Mr. Brown about the possibility 
that the plaintiff would drop the suit they had reported to 
him that Mr. Howser wanted to drop the case but that his 
attorneys had the matter on a contingent fee and would not 
permit him to do so (App. 74-79). In short, the defend¬ 
ant’s testimony was to the effect that he received this fur¬ 
ther information from his “sources” which tended to show 
that the suit was not being prosecuted in good faith and 
thus tended further to corroborate the original story of 
Mulloy. 

In his argument to the jury counsel for the defendant re¬ 
lied upon this testimony by the defendant as independent 
evidence that the plaintiff was anxious to drop the case and 
was prevented from doing so by his counsel. In this con¬ 
nection counsel for the defendant said (App. 81): 

“Do you remember when Mr. Robb asked Mr. Pear¬ 
son about possibly settling this lawsuit, and Mr. Pear¬ 
son started to answer and tell him the conversation, 
and when the answer started to come out Mr. Robb 
realized it was unfavorable and he tried to stop him, 
and the Court told Mr. Pearson to continue his an¬ 
swer? Do you remember that? Do you remember how 
Mr. Robb twisted and turned? 

“Do you know why? Do you remember the answer 
he gave? The answer he gave was this: that he learned, 
Mr. Pearson learned, that Mr. and Mrs. Howser wanted 
to settle this case; wanted to stop the case; but they 
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were prevented from doing that because Mr. Bingham 
and Mr. Robb had an interest in the lawsuit; they own 
part of it; they share in the verdict. 

“And it also came out by Mr. Pearson’s answer that 
Mr. Bingham and Mr. Robb represent a competitor of 
Mr. Pearson’s, another radio co mm entator. 

“Now, keep those things in mind, ladies and gentle¬ 
men, and don’t be misled by these appeals on a high 
moral plane. 

“This is a case involving United States currency. 
This is a case where these people are trying to collect 
money from Mr. Pearson, and please don’t be misled 
into thinking it is something else.” 

In rebuttal, the plaintiff was called to the stand and the 
following occurred (App. 80): 

By Mr. Robb: 

Q. Mr. Howser, is it or is it not true that you wanted 
to drop this case? 

Mr. Rogers. Now, Your Honor, I object to that It 
is a collateral matter, wholly raised by counsel. 

The Court. Objection sustained. 

You are bound by the witness’s answer on cross ex¬ 
amination as to a collateral matter. 

It is respectfully submitted that the testimony of the de¬ 
fendant concerning his conversations with Smith and 
Brown, and his assertion, upon the basis of those conver¬ 
sations, that the plaintiff wanted to drop the case, were not 
collateral matters, but on the contrary, went to the very 
heart of the case. Certainly the good faith of the plaintiff 
in prosecuting the action was a vital matter. Certainly, on 
the other hand, the good faith of the defendant in relying 
upon information received from Smith and Brown, and the 
truth of his statement that he still thought that information 
and the story of Mulloy were reliable, were vital subjects 
for the consideration of the jury. The Court’s ruling, how¬ 
ever, prevented the plaintiff from going into the matter, 
and from establishing facts which would have impeached 
the credibility of the defendant and his character as a wit- 




16 


ness. See Bimbo v. TJmted States, 65 App. D. C. 26, 249, 82 
F. (2d) 852, cert. den. 297 U. S. 721; Ewing v. United States, 
77 U. S. App. D. C. 14,133 F. (2d) 633, cert, den., 318 TJ. S. 
803. Furthermore, had the plaintiff been able to show that 
in fact he did not want to drop the case, and had not ex¬ 
pressed such a desire to the defendant’s informants, that 
testimony would have had a material tendency to show that 
the information received by the defendant from his in¬ 
formants was unreliable and inaccurate. 

The fact that the question of the defendant’s relation¬ 
ships and conversations with Brown and Smith had been 
* 1 wholly raised by counsel”, as claimed by defendant’s 
counsel, was, of course, immaterial. The true questions 
were, as the Bimbo and Ewing cases demonstrate, did the 
evidence offered by the plaintiff have a tendency to impeach 
the credibility of the defendant and his character as a wit¬ 
ness, and was the good faith of the plaintiff a material 
issue in the case concerning which independent evidence 
might properly be offered? We submit that if this true 
test be applied the evidence excluded by the Court was 
clearly competent and admissible. 

CONCLUSION 

In conclusion we submit that for the prejudicial errors 
committed by the trial court in excluding the deposition of 
the witness Sten and the testimony of the plaintiff concern¬ 
ing his desire to drop the case, the judgment should be 
reversed. 

Respectfully submitted, 

Bingham, Collins, Pobter & Kistueb, 
By: Herbert M. Bingham 
Roger Robb 
921 Tower Building 
Washington 5, D. C. 

Attorneys for Appellant 
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I 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

897 Filed Jul 27 - 1950 

IN THE UNITED STATES DISTRICT COURT FOB THE 
DISTRICT OF COLUMBIA 

Civil Action No. 1245-49 
Feed N. Howser, Plaintiff 
v. 

Drew Pearson, Defendant 

Second Amended Complaint 

1. This is an action to recover more than three thousand 
($3,000.00) dollars, exclusive of interest and costs. Plain¬ 
tiff is a resident of the State of California and the de¬ 
fendant is a resident of the District of Columbia. 

2. The plaintiff is and has been since 1931 a member of 
the bar of the State of California and, except when holding 
public office, actively engaged in the practice of law. From 
1943 to 1947 the plaintiff was District Attorney of the 
County of Los Angeles, State of California, engaged in the 
investigation and prosecution of crimes and offenses 
against the laws of the State of California, including the 
laws against gambling. The plaintiff now is and has been 
since 1947 Attorney General of the State of California. 
Among the duties of the plaintiff as such Attorney General 
is the duty to see that the laws of the State of California, 
including the laws against gambling, are uniformly and 
adequately enforced in every county of the State. In 1947 

it also became the duty of the plaintiff as Attorney 

898 General of the State of California to represent that 
State in the Supreme Court of the United States in 

litigation involving the interest and title of the State of 


California in and to the three-mile marginal belt of land 
along its coast known as and called the tidelands oil land 
Pursuant to his duty the plaintiff in that litigation asserted 
and defended the interest and title of the State of Cali¬ 
fornia in and to such tidelands oil land. Further in pursu¬ 
ance of his official duty the plaintiff in 1948, together with 
the Attorneys General of many other States of the Union, 
appeared before the joint House and Senate Judiciary 
Committee of the Congress of the United States in support 
of proposed legislation establishing in, conveying, and quit¬ 
claiming over and unto the respective coastal States of the 
Union all right, title, and interest of the Federal Govern¬ 
ment in and to the submerged lands contained within the 
boundaries of such States. 

3. The defendant is and has been for several years a 
news commentator, broadcasting his comments over a radio 
network of about 230 stations located in the District of Co¬ 
lumbia and in the various States of the Union, including 
the State of California. The defendant’s broadcasts are 
audible to listeners throughout the United States and in a 
large portion of the world beyond the limits of the United 
States. He usually broadcasts his comments on Sunday 
evenings. He has gained and enjoys a large following of 
people who listen to his broadcasts regularly. 

4. On September 12,1948 the defendant, maliciously con¬ 
triving and intending to injure the plaintiff in his credit, 

good name, profession, occupation, and reputation, 
899 and to bring the plaintiff into public disgrace, and 

to harass and vex the plaintiff, and to cause the 
plaintiff to suffer great mental anguish, maliciously wrote 
and published of and concerning the plaintiff in the District 
of Columbia and elsewhere throughout the United States 
and in other parts of the world, by reading and broadcast¬ 
ing it over the radio and the radio network aforesaid, the 
following matter: 

Baton Rouge: There was something very peculiar about 
the way President Truman’s name was wiped off the ballot 



in Louisiana. Governor Long opposed the removal. Fur¬ 
thermore, at Philadelphia, the Louisiana delegation was 
among the few southern states voting for Truman. How¬ 
ever, I can reveal that the real force behind this sudden 
change of the Louisiana ballot was the powerful TIDE- 
LANDS OIL LOBBY. Leander Perez, himself a big oil 
man and head of the Tidelands Lobby in Louisiana, was 
the man who did the job. The oil lobby also helped to ma¬ 
nipulate the meeting of Dixie Democrats in Birmingham, 
and is out to defeat Truman at any cost because of Tru¬ 
man’s unwavering opposition to giving tidelands oil back 
to California and Louisiana. The Republicans, on the other 
hand, are on record in favor of the oil lobby. 

Long Beach, California, exclusive: Fred Howser, Cali¬ 
fornia’s attorney general and other leader of the Tideland’s 
Oil Lobby, seems headed for trouble. New evidence is be¬ 
ing placed before a grand jury in Mendocino County on 
Tuesday regarding Howser’s ex-agents who were caught 
protecting gamblers. So far, Howser has denied any con¬ 
nection. But regarding another separate case, I hold in my 
hand a sworn affidavit, stating that in September, 1946, 
when Howser was Long Beach district attorney and a can¬ 
didate for State Attorney General, he accepted twelve $100 
bills passed on to him from a well known Long Beach gam¬ 
bler. That $1200 was nothing less than protection money— 
in other words, a bribe!—received by the man who is now 
trying to persuade the nation that the Federal gov- 
900 ernment should hand back its submerged oil lands 
to California and Louisiana, where, incidentally, 
they would be subject to more bribes. 

5. The matter so published by the defendant of and con¬ 
cerning the plaintiff is untrue, false, and defamatory. 

6. By reason of such publication the plaintiff has been 
greatly harmed and damaged in his credit, good name, pro¬ 
fession, occupation, and reputation, has been brought into 
disgrace in the community in which he works and resides 
and elsewhere, and has suffered great pain and mental an- 
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guish, to his damage in the sum of two hundred fifty thou¬ 
sand ($250,000.00) dollars. 

Wherefore, the plaintiff demands judgment against the 
defendant for compensatory damages in the sum of two 
hundred fifty thousand ($250,000.00) dollars and punitive 
damages in the sum of one hundred thousand ($100,000.00) 
dollars and costs. 

Plaintiff demands a jury trial of this action. 

Bingham, Collins, Porter & Kistler 

By Herbert M. Bingham, 

Roger Robb, 

921 Tower Building, 

Washington 5, D. C. 

Attorneys for Plaintiff 

901 Filed Jul 7 - 1950 

Answer of Defendant Drew Pearson to Second Amended 

Complaint 

First Defense 

1. The defendant admits that this is an action to recover 
more than $3,000, exclusive of interest and costs, that the 
plaintiff is a resident of the State of California, and that 
the defendant is a resident of the District of Columbia. 

2. The defendant admits that the plaintiff was District 
Attorney of the County of Los Angeles, California, from 
1943 to 1947, that the plaintiff now is, and has been since 
1947, Attorney General of the State of California, that 
among the duties of the plantiff as such Attorney General 
is the duty to see that the laws of the State of California, 
including the laws against gambling, are uniformly and 
adequately enforced in every county of the State. The de¬ 
fendant is without knowledge or information sufficient to 
form a belief as to the truth of the other allegations of 
paragraph 2 of the second amended complaint. 
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902 3. The defendant admits that he is, and has been 
for several years, a news commentator sometimes 

broadcasting his comments over a radio network of about 
230 stations located in the District of Columbia and in the 
various States of the Union, including the State of Cali¬ 
fornia, that the defendant’s broadcasts are sometimes 
audible to listeners throughout the United States and in a 
large portion of the world beyond the limits of the United 
States, that he usually broadcasts his comments on 
Sunday evening, and that he has gained and enjoys 
a large following of people who listen to his broad¬ 
casts regularly. He denies that his broadcasts are always 
over about 230 stations, denies that they always go to the 
various States of the Union, and denies that they are al¬ 
ways audible to listeners throughout the United States and 
in a large portion of the world beyond the limits of the 
United States. 

4. The defendant admits that on September 12, 1948, he 
wrote and read in the District of Columbia for broadcast 
by radio a statement which contained substantially the lan¬ 
guage complained of and which was in words as set forth 
in Exhibit 11 A” attached hereto and made a part hereof. 
The defendant states that the first paragraph of said broad¬ 
cast beginning with the word 11 Baton Rouge” was broad¬ 
cast over 244 stations in various parts of the United States, 
but he states that the second paragraph of the broadcast 
beginning with the words “Long Beach, California” was 
not published in the District of Columbia, and states that 
it was broadcast only over a network of 38 stations 

903 located in California, Oregon, Washington, Idaho, 
Nevada, Wyoming, Utah, Colorado, Arizona, New 

Mexico, and El Paso, Texas. Defendant denies all allega¬ 
tions of paragraph 4 not expressly admitted. 

5-6. The defendant denies the allegations of paragraphs 
5 and 6. 

Answering further the defendant states that the state¬ 
ments of fact contained in the broadcast were substantially 
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true and that the statements of opinion contained therein 
constitute reasonably fair and bona fide comment upon mat¬ 
ters of public interest. 

Second Defense 

As a second defense to the second amended complaint, 
the defendant refers to paragraphs 1 to 6, inclusive, of the 
first defense thereto, and, without repeating the same, in¬ 
corporates them as a part of this defense. 

Answering further, this defendant states that the broad¬ 
cast was made in good faith and without malice concerning 
the conduct of the plantiff as a public officer, and was a 
privileged publication under the law of California, which 
is applicable in the circumstances. 

Third Defense 

As a third defense to the second amended complaint, the 
defendant refers to paragraphs 1 to 6, inclusive, of 
904 the first defense thereto, and, without repeating the 
same, incorporates them as a part of this defense. 

Answering further, this defendant states that the broad¬ 
cast was made in good faith and without malice concerning 
the conduct of the plaintiff as a public officer, and, if the law 
of California is not applicable to the entire publication or 
publications of said broadcast, then the law of each State 
in which such broadcast was published is applicable to the 
publications within such State, and that such publications 
were privileged under the law of California and of many 
other States, including all or many of the states in which 
the 38 stations were located over which the paragraph be¬ 
ginning “Long Beach, California” was broadcast. 

Spencer Gordon 
701 Union Trust Building 
Washington 5, D. C. 

James R. Murphy 
901 American Security Building 
Washington 5, D. C. 

Attorneys for Defendant 
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905 Exhibit “A” 

Baton Rouge—There was something very peculiar about 
the way President Truman’s name was wiped off the ballot 
in Louisiana. Governor Long opposed the removal. 
Furthermore, at Philadelphia the Louisiana delegation was 
among the few Southern states voting for Truman. How¬ 
ever, I can reveal that the real force behind this sudden 
change of the Louisiana Ballot was the powerful Tidelands 
oil lobby. Leander Perez himself a big oil man and head 
of the Tidelands oil lobby in Louisiana was the man who did 
the job. The oil lobby also helped manipulate the meeting 
of Dixie Democrats in Birmingham and is out to defeat 
Truman at any cost, because of Truman’s unwavering op¬ 
position to giving Tidelands oil back to California and 
Louisiana. The Republicans on the other hand are on rec¬ 
ord in favor of the oil lobby. 

Long Beach, California—Exclusive! Fred Howser, Cali¬ 
fornia’s Attorney General and another leader of the Tide- 
lands Oil lobby, seems headed for trouble. New evidence is 
being placed before a Grand Jury in Mendocino County on 
Tuesday regarding Howser’s ex-agents who were caught 
protecting gamblers. So far, Howser has denied any con¬ 
nection. But regarding another separate case, I hold in my 
hand a sworn affidavit stating that in September 1946 when 
Howser was Long Beach District Attorney and a candidate 
for State Attorney General, he accepted twelve one-hun¬ 
dred dollar bills passed on to him from a well-known Long 
Beach gambler. That twelve hundred dollars was nothing 
less than protection money—in other words a bribe— 

906 received by the man who is now trying to persuade 
the nation that the Federal Government should hand 

back its submerged oil lands to California and Louisiana. 
(Where incidentally they would be subject to more bribes.) 
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Filed Jan 22 1951 


Special Verdict and Judgment 

This cause having come on for hearing on the 15th day 
of January, 1951, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Esther A. Irby 
Lucille Browning 
Kathleen S. Poland 
Sybil C. Enke 
Geneva R. Freeman 
Alice M. Peake 


Dorothea Z. Simkins 
Amanda S. Newton 
Ralph B. Kersey 
John C. Rozicer 
Fred Waters 
Mary E. Carrico 


who, after having been duly sworn to well and truly try the 
issues between Fred N. Howser, plaintiff and Drew Pear¬ 
son, defendant and after this cause is heard and given to 
the jury in charge, they upon their oath say this 22nd day 
of January, 1951, that they find for the defendant against 
said plaintiff. 

Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 

Harry M. Hull, Clerk, 

By Daniel J. Mencoborn, 

Deputy Clerk. 

By direction of 
Alexander Holtzoff, 

Judge. 


• ••••••••• 

916 Filed Mar 1 1951 


Opinion 

Herbert M. Bingham, Esq., and Roger Robb, Esq., both 
of Washington, D. C., for the plaintiff, for the motion. 

William P. Rogers, Esq., of Washington, D. C., for the 
defendant, opposed. 
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This is an action for defamation by means of a radio 
broadcast. After a trial on the merits, judgment was 
rendered for the defendant on the basis of a special verdict 
of the jury. The plaintiff now moves for a new trial. As 
two of the three grounds urged in support of the motion 
involved questions as to the admissibilty of evidence, it 
is necessary to outline the issues and certain proceedings 
at the trial in order to determine the validity of these 
two grounds in their proper setting. The plaintiff is a 
former Attorney General of the State of California. The 
defendant is a radio commentator. The latter broad- 
917 cast a statement over the radio, originating in the 
District of Columbia, which was carried by radio 
stations in California and nine other western States. The 
statement charged the plaintiff with having committed a 
crime, to wit, accepting a bribe and, therefore, was defama¬ 
tory per se. It was unnecessary to determine whether the 
circulation of defamatory material by radio is libel or 
slander, as the contents of the publication were such that 
it was both libelous per se and slanderous per se} 

The defendant pleaded, first, truth; and second, qualified 
privilege. For the latter defense the defendant relied 
on the law of California to the effect that a defamatory 
statement concerning a public official or a candidate for 
public office, is privileged even if the statement is untrue, 
provided it was uttered in good faith and without malice. 
Sniveley v. Record Pub. Co., 185 Calif. 565, 571, 578. 
The same rule prevails in Arizona and Utah, which are two 
of the other States in which the broadcast was also cir¬ 
culated, Connor v. Timothy, 43 Ariz. 517, 523; Williams v. 
Standard-Examiner Pub. Co., 83 Utah 31. It will be observed 
that qualified privilege under the law of California is 
far broader than that generally prevailing at common law, 
for ordinarily privilege in respect to attacks on public 

l See Hartman v. WincheU, 296 N. Y. 296; Sorensen v. Wood, 123 Neb. 348; 
Miles v. Louis Wasmer Inc., 172 Wash. 466; Penal Code of California, Chap. 
XI, sec. 298. 
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officials and candidates for public office is limited to fair 
comment and criticism and does not extend to untrue 

918 statements of fact, Washington Times Co. v. Borvner, 
66 App. D. C. 280, 286. 

At the beginning of the trial it was, therefore, necessary 
to solve the problem of conflict of laws, and determine 
what law regulated the substantive rights of the parties. 
The defendant contended that the law of California should 
apply in view of the fact that the plaintiff was a resident 
of California; that by far the greater part of the dissemi¬ 
nation of the defamatory statement took place in Cali¬ 
fornia ; and that the injury to the plaintiff, if any, occurred 
principally in that State. The plaintiff, on the other hand, 
urged that the law of each State to which the defamatory 
matter had been transmitted should govern as to so much 
of its distribution as took place within its borders. 

It is a general principle of the law of torts that the sub¬ 
stantive law regulating the rights and liabilities of the 
parties, is the law of the place where the wrong was com¬ 
mitted. Libel and slander take place where the defamatory 
statement is communicated and not in the place from which 
the offending material is sent or where it originates. 
Restatement on Conflict of Laws, Section 377, Note, para¬ 
graph 5. The question was complicated, however, by the 
fact that the broadcast was heard in a number of States. 
The Court was, therefore, called upon to determine whether 
the law of California alone was applicable, or whether the 
law of each of the States where the broadcast was received 
governed the rights of the parties to the extent to which the 
material was distributed in that jurisdiction. There appear 
to be only three cases in the Federal appellate 

919 courts in which this topic has been discussed. In 
only one of them was it actually decided. 

In Caldwell v. Crowell-Coilier Publishing Co., 161 F. 
(2d) 333, 335 (C. C. A. 5th), the plaintiff was the Governor 
of Florida. The alleged libel was published not only in 
Florida, but in numerous other States. The court stated 


12 


that the injury to the plaintiff must have occurred mainly in 
Florida, where he resided and held office, and that the law 
of Florida was principally to be regarded. It is to be 
noted that the court did not state that the law of Florida 
was to govern exclusively. The court added the following 
comment: 

“We observe, however, no substantial difference be¬ 
tween the law of Florida and that of other common 
law States.” 

Obviously, therefore, the point here presented was not 
actually decided in that case, and its discussion must be 
regarded as a dictum. 

Another case on this point is Mattox v. News Syndi¬ 
cate Co. (C. C. A. 2d) 176 F. (2d) 897. There the publica¬ 
tion took place in New York and Virginia. The plaintiff 
was a resident of Virginia. He was a private individual 
not known to the public and having no acquaintances or 
friends in New York. The trial court ruled that the law 
of Virginia was applicable. The Court of Appeals affirmed 
the judgment, holding that the plaintiff was not damaged 
in New York, since no one knew him there. Although there 
are some incidential remarks on the point, the Court does 
not definitely indicate what would have been the decision 
if the plaintiff had been a person of public standing, who 
was known in both New York and Virginia. 

920 The one case that actually passed upon the problem 
presented to this Court is Hartmann v. Time (C. 
C. A 3d) 166 F. (2d) 127. The court there held regarding 
a defamatory statement in a magazine that had a nation¬ 
wide distribution that the law of each State in which the 
material had been circulated applied to the pubication in 
that State. 

It seems obvious that if in the case at bar the statement 
had been transmitted to only a single State, for example, 
Nevada, where the common law rule as to qualified pri- 
1 vilege prevails, the law of that State would have governed! 
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It appeared illogical and unreasonable to bold that be¬ 
cause the material was disseminated in two or more States, 
say in Nevada and California, the Nevada rule should no 
longer apply to so much of the circulation as took place 
in that State and that the law of California, which is more 
favorable to the defendant, should regulate the rights and 
liabilities of the parties throughout. 

It was argued in behalf of the defendant that the law 
of the plaintiff’s domicile should apply under the circum¬ 
stances of this case. There is some support for this con¬ 
tention in a number of articles in legal periodicals, although 
hardly in judidical decisions. It seems fallacious to 
evolve a doctrine that the law of the place where the 
defamatory statement was published should govern only 
if the circulation took place solely in a single State, but 
that the law of the plaintiff’s domicile should rule if the 
publication occurred in two or more States. No logical 
distinction in principle was discernible between a publica¬ 
tion in one State and a publication in several States in 
this respect. 

921 The court reached the conclusion, therefore, that 
the substantive law of each of the States in which the 
defamatory matter was circulated should govern the rights 
and liabilities of the parties in respect to so much of the 
circulation of the offending material as took place in that 
State. The corollary followed that the defendant was not' 
entitled to the benefits of the broad California rule as to 
privilege, except as to the dissemination that took place in 
that State and the other States in which the same doctrine 
prevailed. 

It was argued by defense counsel that this conclusion 
would create a practical difficulty in submitting the issues 
to the jury and would unduly complicate the questions to 
be determined. Defense counsel relied on some pointed 
passing observations made by Judge Learned Hand in 
Mattox v. News Syndicate Co ., supra , p. 900, to the effect 
that “It would certainly be an unworkable procedure to 


► 
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tell a jury that they should award damages, so far as they 
were suffered in State X, according to one measure, and, 
so far as they were suffered in State Y, according to an¬ 
other . . .” Manifestly, there is a great deal of force in 
this objection. Yet it would be unfortunate if practical ob¬ 
stacles were to stand in the way of applying a correct rule 
of law. Trial judges are under a duty to develop devices 
that would minimize such difficulties. In any event this 
hurdle did not appear insurmountable in this instance. 
Although the defamatory statement was heard in ten States, 
actually there were only two rules of law as to privilege 
to be applied, each of the ten States falling in one or the 
other of these two categories. 

922 In order to clarify and segregate the issues for 
the jury and to simplify and lighten its burden, the 
court called for a special verdict and propounded separate 
questions as to whether truth of the publication was estab¬ 
lished, and as to whether the defense of qualified privilege 
as defined by the law of California, was sustained. The 
court also submitted separate inquiries to the jury as to 
the amount of damages suffered in States in which the 
California rule as to privilege did not prevail and the 
damages sustained throughout. In addition to these issues, 
the defendant also raised the point that as a matter of fact 
the plaintiff suffered no damages anywhere because his 
reputation was allegedly bad. 

The questions submitted to the jury, and the jury’s an¬ 
swers, were as follows:— 

Question No. 1. Has the defendant established that the 
statement made by him concerning the plaintiff was true? 

Answer: Yes. 

Question No. 2. Has the defendant established that the 
statement was made by him without actual malice? 

Answer: Yes. 

Question No. 3. Has the plaintiff suffered any damages 
as the result of the broadcasting of the statement and, if so, 
in what amount? 

Answer: None. 
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Question No. 4. (a) Has the plaintiff established that the 
defendant acted with such malice or such wanton, reckless 
and willful disregard of the plaintiff’s rights as should 
entitle the plaintiff to receive punitive damages in addition 
to the damages stated in answer to Question No. 3? 

923 Answer: No. 

(b) If your answer to (a) is “yes”, state the 
amount of the punitive damages plaintiff should receive. 

Answer: None. 

Question No. 5. Has the plaintiff suffered any damages 
as a result of the broadcasting of the statement in the 
States of Oregon, Washington, Nevada, Idaho, Colorado, 
Texas, and New Mexico only, and excluding California, 
Arizona and Utah; and if so in what amount? 

Answer: None. 

It will be observed from the foregoing questions and 
answers that the jury reached the conclusion that the truth 
of the offending publication had been established. This 
finding was a complete defense to the action and alone 
necessitated judgment for the defendant. The other de¬ 
fense, that of qualified privilege, was merely partial, since 
it was applicable only in California and two of the other 
States involved. Moreover, once truth w T as shown, privi¬ 
lege became insignificant. So too, the amount of damages 
became academic. In the light of the disposition made of 
the issues by the jury, questions of admissibility of evidence 
bearing on the matter other than the issue of truth was 
rendered moot. The motion for a new trial must be con¬ 
sidered in the light of this background. 

Before proceeding to discuss the motion in detail, it 
seems useful to recall and bear in mind the following sage 
observations of the Court of Appeals for this circuit con¬ 
cerning motions for a new trial in jury cases, made 

924 in Freid v. McGrath , 76 App. D. C. 388, 393: 

“When issues have been tried by a jury, its de¬ 
termination should not casually, be set aside. Hence, 
appellate courts may commendably exercise restraint 
in reversing orders denying new trials. And trial 
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courts should practice similar judicial restraint. 2 It 
is important that there shall be an end of litigation. 

| As has been well said: 1 It is neither correct nor use- 
fnl to attach ‘the monstrous penalty of a new triaF 
to supposed technical errors, if any, which are not 
prejudicial. ’ ’ 

The first of the two questions relating to admissibility 
of evidence concerns the exclusion of the deposition of one 
Ted C. Sten, which the plaintiff offered to read in evidence. 
The defamatory publication involved in this case charged 
that a bribe, consisting of twelve one hundred dollar bills, 
was sent to the plaintiff in an envelope by a well-known 
gambler, the purpose of the payment being to secure pro¬ 
tection from criminal prosecution. The court ruled 
throughout the trial that in order to sustain the defense 
of truth, it was incumbent on the defendant to prove that 
this specific transaction took place and that it was neither 
sufficient nor relevant to indicate that there was a general 
alliance between the plaintiff and some of the gambling 
elements in California. The record shows that at one stage 
of the trial the court remarked that the case would not be 
permitted to spread over to the plaintiff’s associations; 
that the defamatory statement was not that the plaintiff 
associated with gamblers, but that he accepted a bribe on 
a particular occasion, and, hence, the issue was a narrow 
one (Tr. p. 120). 

In order to sustain the defense of truth, the de- 
925 fendant offered evidence tending to show that at a 
time when the plaintiff was a candidate for elective 
office, one Joseph A. Irvine, who admittedly was a book¬ 
maker, turned over an envelope with its contents to one 
James T. Mulloy, who was then employed at the plain¬ 
tiff’s campaign headquarters, and instructed Mulloy to 
deliver the envelope intact to the plaintiff personally; that 
the contents of the envelope consisted of twelve one hun¬ 
dred dollar bills; and that Mulloy delivered the envelope 

3 Emphasis supplied. 
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and its contents to the plaintiff stating that they were 
being sent to him by Irvine. The plaintiff, on the other 
hand, called Irvine as a witness, who denied the trans¬ 
action in toto. On cross-examination Irvine, among other 
things, was interrogated concerning a prosceution on a 
gambling charge in which he had been the defendant. 
There were intimations in some of the questions that per¬ 
haps Irvine had been leniently dealt with in that case by 
reason of his alleged acquaintance with the plaintiff and 
the fact that he had retained the plaintiff’s brother-in-law 
as counsel. Irvine emphatically denied these insinuations. 
His answers were entirely adverse to cross-examining 
counsel. 

The plaintiff’s counsel then tendered the deposition of 
one Ted C. Sten, who was deputy district attorney in 
charge of the branch office at Long Beach, California, in 
which the prosecution of Irvine had been handled. Counsel 
for the plaintiff explained that in the deposition Sten told 
of his connection with the Irvine case and just what had 
happened, in order to meet what counsel stated was ‘‘an 
implication in Mr. Rogers’ cross-examination of Ir- 
926 vine that there was something fishy about this case.” 

The court excluded the deposition as not relevant 
to any of the issues. On further consideration and re¬ 
flection the court is of the opinion that its ruling was 
correct. 

The line of cross-examination of Irvine to which refer¬ 
ence has been made was permitted by the court solely to test 
the credibility of the witness. The events that transpired at 
Irvine’s trial on the gambling charge were not in issue. 
Evidence of these occurrences would not have been admit¬ 
ted either on the issue of truth of the defamatory publica¬ 
tion, or on any other question in the case. Consequently, 
counsel for the defendant was bound by the witness’s an¬ 
swers to his inquiries, since they related wholly to a col¬ 
lateral matter. The defendant would not have been allowed 
to introduce evidence tending to contradict the replies 
given by the witness, Crawford v. United States, 30 App. 
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D. C. 1, 24-26; Ewing v. United States, 77 App. D. C. 14, 
21 et seq. A fortiori the plaintiff was not entitled to intro- 
dnce evidence tending to corroborate the witness’s answers 
as to a collateral matter. There is no basis either in prin¬ 
ciple or authority for such a course. Moreover insinua¬ 
tions contained in questions as to a collateral subject do not 
give rise to a right to contradict them. Only testimony 
may be refuted, and not questions asked by counsel. 

It must not be overlooked that if the plaintiff were en¬ 
titled to introduce evidence corroborating Irvine’s 
927 answers on cross-examination as to a collateral mat¬ 
ter, even though these answers were adverse to cross- 
examining counsel and favorable to the plaintiff, who had 
called him as a witness, the defendant would have been en¬ 
titled to meet such testimony by contradictory evidence. 
The proceeding then would have degenerated into a trial 
of numerous side issues. Such a course would not have 
been in the best interests of the administration of justice, 
because it would have tended to obscure and confuse the 
real questions to be determined by the jury. There is a 
natural and frequent tendency for trials to move on tang¬ 
ents and away from the main issues. It is a function, even 
a duty, of the trial judge to control and check this tendency 
of his own motion. A trial should move like a stream with¬ 
in its recognized channels and not like one that overflows 
its banks and floods the adjoining property effacing bound¬ 
ary lines and obliterating the distinction between the river 
bed and the adjacent land. This principle is no mere tech¬ 
nicality. It is important both from the standpoint of pre¬ 
venting confusion of issues and securing a determination 
of the questions actually involved, as well as for the pur¬ 
pose of precluding unnecessary consumption of time, which 
in a busy district with a heavy docket could be properly de¬ 
voted to other cases. 

The second question as to the admissibility of evidence 
raised on this motion is the exclusion of certain testimony 
offered by the plaintiff in rebuttal of certain statements 
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made by the defendant while testifying in his own 

928 behalf. The defendant’s testimony was devoted 
solely to the issne of privilege. He testified in detail 

in support of his contention that he made the defamatory 
statement without malice and in good faith, believing it to 
be true and having reasonable grounds to believe it to be 
true after making an adequate investigation. In view of 
the fact, however, that the jury sustained the defense of 
truth, the issue of privilege vanished and became imma¬ 
terial. Consequently, any question of admissibility of testi¬ 
mony in rebuttal of any part of the evidence given by the 
defendant on the witness stand is academic. While these 
comments would suffice as a ground for a disposition of the 
question now raised, nevertheless, it seems appropriate to 
discuss it on the merits, because on further consideration 
of the matter, the court adheres to its original ruling. 

During his cross-examination the defendant was asked 
by counsel for the plaintiff whether he had attempted to se¬ 
cure the good offices of Mr. Smith of Los Angeles to inter¬ 
cede with the plaintiff to drop this suit. This line of cross- 
examination was permissible solely on the theory that an 
affirmative answer might have been construed as a lack of 
confidence on the part of the defendant in his own good 
faith, and would have been some evidence of a consciousness 
of a weakness in his contention that he had made an ade¬ 
quate investigation and uttered the statement without 
malice. The defendant replied, however, that it was Mr. 
Smith who had approached him and offered to act as an 
intermediary; that later Mr. Smith communicated 

929 with him again and stated that although the plaintiff 
wanted to drop the case, his attorneys had interposed 

an objection owing to the fact that they had been retained 
on a contingent fee basis. The answers apparently were 
not those that counsel had expected. Nevertheless, since 
the questions related to a collateral matter, the plaintiff 
was bound by the witness’s responses. This is a peril en¬ 
countered by one who embarks upon an unknown and un- 
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charted sea of cross-examination. In rebuttal plaintiff’s 
counsel called his client to the stand and asked him whether 
it was true that he wanted to drop the case. The court sus¬ 
tained an objection to the question on the ground that it 
related to a collateral matter and that consequenly the 
plaintiff was bound by the witness’s answer on cross-exami¬ 
nation and was not at liberty to offer testimony to contra¬ 
dict it. This ruling is manifestly in accord with the prin¬ 
ciples governing cross-examination. The previous discus¬ 
sion dealing with the admissibility of the deposition of Sten 
is equally applicable to the present question. 

The remaining point raised by the motion relates to the 
selection of the jury. It is claimed by the plaintiff that one 
of the jurors gave a false answer on the examination on 
Voir dire and that on this ground a new trial should be 
granted. Each of the prospective jurors was requested to 
state his occupation. The juror in question answered that 
he was “a sheet metal worker, self employed”. In 
930 support of the motion for a new trial, an affidavit 
made by a lawyer associated with counsel for the 
plaintiff is adduced to the effect that the juror is listed in 
the District of Columbia Directory as a newsdealer at the 
Longfellow Building, and that on a specified Sunday the 
affiant observed the juror operating a news stand near the 
Longfellow Building. Assuming that there was no error in 
identification, the only inference of which this information 
is susceptible is that the juror in question in addition to 
being a sheet metal worker had a secondary occupation or 
employment on the side in which he was engaged on Sun¬ 
days and possibly other off-days, namely, the operation of 
a news stand. It cannot be said, therefore, that the juror’s 
answer was false. When a prospective juror is asked con¬ 
cerning his occupation, it is natural for him to name his 
principal activity. There are many persons who engage in 
a secondary occupation in their free time, but a complete 
answer would not require them to state both their principal * 
and their side occupation. 


21 


A question could have been propounded whether any of 
the jurors have a secondary occupation, or a specific query 
could have been directed to the jurors, if counsel was par¬ 
ticularly interested in ascertaining whether any juror de¬ 
voted any part of his time to dealing in newspapers and 
periodicals. This was not done. It should be observed that 
the Court exercised the utmost liberality in propounding 
to the jurors questions submitted by counsel, and the 
queries just suggested would have been asked had counsel 
so requested. The Court feels that there is no foundation 
for the contention that the juror gave a false answer 
931 or concealed any information which he should have 
revealed in answer to questions. 3 The cases on which 
the plaintiff relies are not in point, since each of them in¬ 
volved a situation in which the jurors intentionally and 
purposely gave a false answer to a question directed to 
him on a vital matter. 4 

Counsel for the plaintiff now state categorically that they 
would have exercised one of their peremptory challenges 
against this juror had they known that he had any connec¬ 
tion with the sale of newspapers. At the trial, however, 
they exhausted all of the challenges that the law allows. 
They do not indicate which of the challenged jurors they 
would have permitted to stay on the list in order to strike 
the juror here under discussion. 

The suggestion that the plaintiff may have been pre¬ 
judiced by reason of the fact that a person who has some 
connection with the sale of newspapers was a member of 
the jury seems to border on the fanciful. It is suggested 
that since every news stand carries a Washington paper 
that prints the defendant’s column, a news dealer would 
be prejudiced in the defendant’s favor. By the same token, 
however, it might be urged that he would be prejudiced 
against the defendant because every news stand likewise 
carries newspapers that print material critical of the de- 

3 Orenburg v. ThecTcer, 79 App. D. C. 149. 

4 Clark v. United States, 289 IT. S. 1; United States v. Lampkin, 66 F. 
Sapp. 821. 


fendant. It is a matter of common knowledge, well-known 
to all readers of newpapers and periodicals, that nowadays 
it is customary for newspaper to carry contributions of 
columnists presenting opposing points of view and, there¬ 
fore, the mere fact that a person reads a particular 
932 newspaper cannot give rise to an inference that he 
is prejudiced in favor of any one of the columnists 
who contribute to that newspaper. Moreover, there is no 
presumption and it is probably contrary to the fact that the 
operator of a news stand reads all of his own wares. The 
objections belatedly raised to the juror in question are not 
well founded. 

The trial of this case consumed about a week. Assiduity 
of able counsel in studying the record has unearthed only 
two rulings on evidence which are now called in question. 
The court adheres to these rulings. No errors are assigned 
to the court’s instructions to the jury. No errors are as¬ 
signed in respect to anything else that occurred at the trial 
except the episode relating to the juror whose qualifica¬ 
tions have been attacked. This point the court has also 
held to be untenable. 

In addition, the court desires to call attention to the prin¬ 
ciple that motions for a new trial are addressed to the dis¬ 
cretion of the court. They should be granted only if to do 
so would promote the ends of justice. The parties to this 
case have had a fair trial. Each of them was given a full 
opportunity to present his contentions within the ambit of 
the rules of evidence. The verdict of the jury is not only 
sustained by substantial evidence, but is fully supported by 
the weight of the evidence. The court is of the opinion that 
substantial justice has been done. 

Motion for a new trial is denied. 

Alexastdbr Holtzoff, 

United States District Judge. 


March 1, 1951. 
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934 Filed Mar 16 1951 

Notice of Appeal 

Notice is hereby given that the plaintiff Fred N. Howser 
hereby appeals to the United States Court of Appeals for 
the District of Columbia Circuit from the final judment 
entered in this action on March 14, 1951. 

Herbert M. Bingham 

Roger Robb 
921 Tower Building 
Washington 5, D. C. 

Attorneys for the Plaintiff 

March 16, 1951 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

46 Mr. Bingham. Pursuant to the stipulation in pre¬ 
trial proceedings, at this time I would like to read 
into the record without comment the broadcast of Septem¬ 
ber 12, 1948. 

The Court. You may do that. 

Mr. Bingham (reading): 

“Baton Rouge: There was something very peculiar 
about the way President Truman’s name was wiped off the 
ballot in Louisiana. Governor Long opposed the removal. 
Furthermore, at Philadelphia, the Louisiana delegation was 
among the few southern states voting for Truman. How¬ 
ever, I can reveal that the real force behind this sudden 
change of the Louisiana ballot was the powerful Tidelands 
Lobby. Leander Perez, himself a big oil man and head of 
the Tidelands Lobby in Louisiana, was the man who did the 
job. The oil lobby also helped to manipulate the meeting 
of Dixie Democrats in Birmingham, and is out to defeat 
Truman at any cost because of Truman’s unwavering op¬ 
position to giving tidelands oil back to California and 
Louisiana. The Republicans, on the other hand, are on 
record in favor of the oil lobby. 



47 “Long Beach, California, exclusive: Fred How- 
ser, California’s attorney general and other leader 
of the Tideland’s Oil Lobby, seems headed for trouble. 
New evidence is being placed before a grand jury in Men¬ 
docino County on Tuesday regarding Howser’s ex-agents 
who were caught protecting gamblers. So far, Howser 
has denied any connection. But regarding another sepa¬ 
rate case, I hold in my hand a sworn affidavit, stating that 
in September, 1946, when Howser was Long Beach district 
attorney and a candidate for State Attorney General, he 
accepted twelve $100 bills passed on to him from a well 
known Long Beach gambler. That $1200 was nothing less 
than protection money—in other words, a bribe!—received 
by the man who is now trying to persuade the nation that 
the Federal Government should hand back its submerged 
oil lands to California and Louisiana, where, incidentally, 
they would be subject to more bribes.” 

That is the end of the quotation from the broadcast of 
September 12. 


49 If the Court please, the affidavit in this case made 
by Mr. Mulloy, a photostat of it was furnished to us 

pursuant to motion under the Federal Buies of Civil Pro¬ 
cedure, and the original is attached to Mr. Mulloy’s depo¬ 
sition. This is the affidavit that is spoken of in the 

50 broadcast, and at this time I would like to offer this 
photostat in evidence and read it to the jury. 


Mr. Rogers. Your Honor, I raised the same point with 
counsel. I do not see why it is relevant now, but I cer¬ 
tainly do not want to appear to be holding anything from 
the jury and if he wants to put it in, it is agreeable with me. 

Mr. Bingham. It is the affidavit that is referred to in 
the broadcast, your Honor, and I think it might be helpful. 
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51 The Court. Very well, it may be admitted. 

Mr. Rogers. May we approach the bench, your 
Honor? 

The Court. Yes, indeed. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows): 

Mr. Rogers. It seems to me for the purpose of a prima 
facie case that all he needs is the broadcast, not the affi¬ 
davit. 

The Court. I should think so. However, I do not see 
why you should object. They are offering this. 

Mr. Rogers. I don’t. 

The Court. This has a tendency to prove the defendant’s 
good faith. 

Mr. Rogers. That is right. 

Mr. Robb. It is not evidence. It is not subject of evi¬ 
dence. 

The Court. Well, it is evidence of good faith. It is not 
evidence as to the truth of its contents. 

Mr. Robb. Precisely. 

The Court. But it is evidence of good faith. 

Mr. Bingham. Yes. 

(Counsel returned to the trial table.) 

Mr. Bingham. I am reading Plantiff’s Exhibit 1, which 
is an affidavit made by James T. Mulloy: 

52 *‘ State of Illinois, County of Cook, ss. 

‘‘James T. Mulloy, now residing at the Alexandria 
Hotel, Rush and Ohio Streets, Chicago, Illinois, being first 
duly sworn, deposes and says that he was employed in the 
fall of 1946 as Office Manager of the Fred Howser Cam¬ 
paign Office in the Hilton Hotel, Long Beach, California; 
that during the 1946 campaign, when Howser was running 
for the office of Attorney General of the State of California, 
on a Saturday during the latter part of September or the 
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first part of October, Joe Irvine, a bookmaker operating in 
Long Beach, California, at 221 First Street, gave to affiant a 
plain white envelope, unsealed, with the flap tucked inside 
the envelope, and asked affiant to give the envelope and the 
contents to Fred Howser, saying that Fred Howser would 
know what it was for. Affiant took the envelope and on re¬ 
turning to the campaign headquarters office in the Hilton 
Hotel, Long Beach, he examined it and found that it con¬ 
tained twelve $100 bills. Affiant put the envelope and con¬ 
tents in a desk drawer. About two days later, between 7:00 
and 7:30 in the evening, Fred Howser came into the cam¬ 
paign headquarters office in the Hilton Hotel and affiant 
handed the envelope and contents to Fred Howser 
53 saying to Fred Howser that Joe Irvine had asked 
him to deliver the envelope and contents to Fred 
Howser and that Fred Howser would know what it was for. 
Fred Howser put the envelope into his inside coat 
pocket. 

“Affiant further states that a few months after the cam¬ 
paign was completed he was employed in the early part of 
1947 by Joe Irvine running a book at the Clipper Bar lo¬ 
cated in the vicinity of First and Pine Streets, Long Beach, 
California, and that during a discussion of the bookmaking 
operations with Irvine, affiant asked Irvine how much it 
cost him for protection and Joe Irvine said it cost him 
about $1200 per month. 

“The gambling and bookmaking operations were dis¬ 
continued at the Clipper Bar and shortly thereafter, on or 
about the 19th day of September, 1947, at 2000 South Street, 
Long Beach, California, the general office of Joe and Pat 
Irvine, and while affiant was working for Joe Irvine, he, 
affiant, answered a telephone for Warren Suder, a fellow 
employee. The party at the other end of the telephone, 
thinking it was Warren Suder, said, ‘This is Dave. Tell 
Pat to meet me at the same place and at the same time to¬ 
morrow. * 
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“The following month, on October 20th, affiant was stand¬ 
ing in front of the Alibi Cafe, 115 American Avenue, 
Long Beach, California, and saw Dave come along 

54 the street toward the Cafe about 2:00 p. m. Pat 
Irvine was sitting inside of the Alibi Cafe, and when 

he saw Dave, he came out. Pat Irvine and Dave went into 
Pat’s Cafe about two doors north of the Alibi Cafe, stay¬ 
ing there about twenty minutes. When they came out and 
as Dave left Pat Irvine he said to Pat, ‘I’ll see you next 
month.’ 

“Affiant is informed and believes, and therefore states 
that ‘Dave’ was an employee of the District Attorney’s Of¬ 
fice of Los Angeles County, working out of the Los Angeles 
Office, and that on several occasions Dave ‘tipped off’ the 
employees of Joe and Pat Irvine that the police were about 
to raid the premises. After the raid had been made, Dave 
would call the central office of Joe and Pat Irvine and tell 
the employees that they could open up again.” 

(Signed) “James T. Mulloy.” 

“Subscribed and sworn to before me this 7th day of July, 
1948.” 

The notary’s name is illegible to me. 

“Notary Public” 

Mr. Rogers. Your Honor, I think so that the jury will 
understand the purpose of this, that it should be said that 
this is the affidavit that Mr. Pearson had in his hand at the 
time of the broadcast. 

55 The Court. Yes. I take it there is no dispute as 
to that. 

Mr. Bingham. That is correct. This was furnished to 
us as that affidavit, and Mr. Pearson furnished it to us as 
that affidavit. 
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57 Fred N. Howser was called as a witness in his own 
behalf and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Robb: 

Q. Mr. Howser, your full name is what, please, sir? A. It 
is Fred N. Howser. 

Q. And you are the plantiff in this action, correct? A. I 
am, sir. 

63 Q. Now, Mr. Howser, coming to 1943, did there 
come a time when you were appointed District At¬ 
torney in Los Angeles County? A. That is correct, sir. 

Q. Did you give us the date on that? A. I was appointed 
District Attorney of Los Angeles County by the Board of 
Supervisors of that County on February 2, 1943. 

64 Q. Now, after your appointment, Mr. Howser, did 
there come a time when you ran for election to that 

office? A. Yes. 

i 

1 Q. And how long after your appointment was that? A. I 
had been in the office about a year and a half when the elec¬ 
tion came up, which was in June, 1944, and at that time I 
ran for re-election. 


65 Q. In other words, you were elected at the pri¬ 
mary? A. I was elected at the primary. 

Q. Then you served in that office until you became Attor¬ 
ney General in 1946; is that right? A. I took office as At¬ 
torney General in ’47, January. 

Q. Yes. A. And served as District Attorney from ’44 
to ’46. 
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70 Q. Now, you have told us already there came a 
time when you were nominated for the Attorney Gen¬ 
eral, and thereafter you were elected. A. That is right. 

Q. What was the vote? A. I received in the November 
election 1,414,000 votes, and my opponent received 1,070,000 
votes, or I had received a plurality of better than 330,000 
votes. 


72 Q. Now, by the way when was that that you were 
sworn in as Attorney General? A. I believe it was 
January 3 1947, by the Chief Justice. 

Q. And your term was for four years? A. That is 
correct. 

Q. And you just completed it last week; is that correct? 
A. Last January—yes, January 7, 1951, was my last day 
in office. 


87 Q. Mr. Howser, when did you first hear about the 
broadcast made by the defendant Pearson on Sep- 

88 tember 12, 1948? A. The following day in my 
office, Los Angeles, California. 

Q. How did you hear about it? A. It was called to my 
attention by a member of the California Lands Adminis¬ 
trative staff, an engineer by the name of Stewart Watson. 

Q. Prior to that time had Mr. Pearson or anyone pur¬ 
porting to represent him telephoned you, written you, or in 
any way communicated with you about the subject of this 
broadcast? A. He did not, nor did anybody else on his 
behalf. 

Q. Did there come a time when you obtained a copy of 
the broadcast and read it? A. I did. 

Q. Do you know a man named James Mulloy who used to 
live in Long Beach, California? A. I do not. 

Q. Have you ever seen the man in your life? A. I have 
not to my knowledge. 

Q. Do you know a man named Joe Irvine who was a 
bookmaker in Long Beach, California? A. I do not. 
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Q. Have you ever seen Joe Irvine in your life? A. I 
have not, sir. 

Q. Did you ever receive $1200 in hundred dollar 
89 bills, or anything else from James Mulloy? A. I 
did not. 

Q. Did you ever receive $1200 or anything else from Joe 
Irvine? A. I did not. 

Q. You read Mr. Pearson’s broadcast and you have heard 
it read in Court today; correct? A. That is correct. 

Q. So far as that broadcast concerns any payment to you 
by Joe Irvine or by Joe Irvine through anybody named 
Miulloy or anybody else, is that broadcast true? A. It is 
not. It is false. 


98 Cross Examination 
By Mr. Rogers: 


133 By Mr. Rogers: 

Q. Mr. Howser, did you have a campaign headquarters 
in Long Beach in your campaign in 1946 for attorney gen¬ 
eral? A. I did. 

Q. Who was in charge of that? A. Three gentlemen; an 
attorney by the name of Harry Albert, an attorney by the 
name of Joseph A. Ball, and a business man by the name 
of Russell Pavey. 

Q. Where were their headquarters? A. Wilton Hotel, 
Long Beach. 

Q. You know as a fact, don’t you, that Mr. James Mulloy 
worked there for them in that campaign? A. I did not 
know it, no sir, and learned it the first time subsequent. 

The Court. You have answered the question. 

By Mr. Rogers: 

Q. And you do know it now, that he worked there during 
that campaign. A. I have been so informed. 
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134 Q. Do you know how much money was collected? 
A. I do not. 

Q. How much money did you report in that campaign as 
having spent? A. I don’t recall. 

Q. Can you approximate it? A. I cannot. You are re¬ 
ferring now to my campaign committee statewide or the 
local Long Beach campaign, or me personally? 

Q. You personally. A. I don’t recall that. 

Q. Do you have any idea what was spent for your entire 
campaign? A. Well, it is a matter of public record. I do 
not, sir, and I do not recall 

Q. Can you approximate it? A. I cannot. 

135 Q. Isn’t it true that you only reported about $3500 
or something like that? A. Are you referring to me 

as an individual? 

Q. That is right. A. That is possible. 

Q. Do you recall how much the Republican Campaign 
Committee reported? A. I did not have a Republican Cam¬ 
paign Committee. 

Q. Did the Republicans collect money for you in that 
campaign? A. In some respects, yes. My campaign com¬ 
mittee was composed of both Democrats and Republicans, 
and was a free and independent committee of the Repub¬ 
lican State Central Committee. 

Q. And was not connected with the Republican Party? 
A. It was not. 

Q. Do you recall statements by your opponent to the 
effect that you had spent a great deal of money in the cam¬ 
paign which was not reported? A. That is usual. 

Q. Did you make any effort to find out how much money 
had been spent? A. I did not. 

Q. And to this day you don’t know? A. I do not. 

136 Q. Do you know how your Long Beach Campaign 
Committee collected the money? A. I do not. T 

know one phase of it, that there was a general solicitation 
among all members of the Bar. Other than that, I do not 
know. 
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Q. Where did you learn that information? A. Talking 
to Mr. Albert or Mr. Pavey, and Mr. Ball. 

Q. When was that? A. During the course of the cam¬ 
paign they informed me that they were making the general 
solicitation of the Bar. 

Q. Did they also inform you that they were making a 
general solicitation of liquor salesmen? A. They did not. 
1 Q. Did they inform you they were making a general so¬ 
licitation of bookmakers and other gamblers? A. They did 
not. 

Q. Have you learned it since? A. I have not. 

Q. Since this case started have you checked the records 
of collections that were made by the Long Beach Commit¬ 
tee in your behalf? A. No, I have not. 

; Q. You have never seen the reports that Mulloy sub¬ 
mitted? 


137 The Witness. I have not. 


Q. How long have you known Mr. Albert? A. Harry 
Albert? I have known Mr. Harry Albert since about 1933 
or ’34. 

Q. Have you talked to him about this case since it start¬ 
ed? A. On one occasion Mr. Albert called me up and we 
discussed it briefly that you were taking his deposition in 
Long Beach. There was one previous discussion in his of¬ 
fice when he determined for me that Mr. Mulloy was the 
individual that Mr. Pearson had referred to as having made 
the affidavit. 

Q. Did he tell you at that time that Mr. Mulloy had 
worked in your campaign and had collected money for you? 
A. He said he was a roustabout and an errand boy. 

Q. Did he say that he worked and collected money in your 
campaign? A. He did not. 


139 Q. You say that you don’t know Joe Irvine? A. I 
do not. 





Q. You know him now, I guess? A. I have never seen 
Joe Irvine in my life. 

Q. Do you know his brother? A. I know Pat. 

Q. How do you know Pat Irvine? A. During a five-year 
interval of private practice in Long Beach, Mr. Irvine came 
to me and inquired as to whether or not I would represent 
him as an attorney in a criminal matter, which he was being 
accused of operating a bookmaking establishment, and I ac¬ 
cepted the employment and represented him. The outcome 
of the case I don’t recall. 

Q. At that time did you learn that he had a brother 
named Joe Irvine? A. I never knew that Pat Irvine had 
a brother until I was told that Joe Irvine was a brother of 
Pat Irvine. 

Q. When was that? A. About the time that depositions 
were being taken in this case. 


140 How long did you live in Long Beach before you 
became attorney general? A. Well, from 1924 to 

1943. 

Q. And you never heard of Joe Irvine in Long Beach?' 
A. I never did. 

Q. WTiile you were in the prosecutor’s office you didn’t' 
know about Joe Irvine? A. I never did. 

Q. And when you represented Pat Irvine the matter nev¬ 
er arose at all about Joe Irvine? A. I will say again I never 
knew that Pat had a brother. 


146 Q. Do you know a man named James Blanken¬ 
ship? A. I do. 

Q. And do you recall in 1947 he pleaded guilty to a crime— 
Mr. Robb. Just a minute, if the Court please. 

May we approach the bench? 

The Court. Just a moment. I think that is not admissi¬ 
ble. 

Mr. Rogers. Well, I will ask it in a different way, Your 
Honor. 
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By Mr. Rogers: 

i 

Q. Did you write a letter in his behalf in 1947? 

Mr. Robb. We object. 

The Court. Objection sustained. 

By Mr. Rogers: 

Q. Was there criticism of your action in that case, Mr. 
Howser. 

Mr. Robb. We object. 

The Court. Objection sustained. 

By Mr. Rogers: 

Q. Do you know a man named Bones Remmer? A. I 
know him by reputation, yes sir. 

Q. And have you met him, have you been introduced to 
him? A-1 have. 

Q. By whom? A. By a Mr. William Baker, San 
147 Francisco. 

Q. Was Mr. William Baker treasurer for your 
campaign in 1946? A. He was. 

Q. Howr many times had you seen Mr. Remmer? A. Two 
or three times. 

Q. And you know that he is reputed to be one of the lead¬ 
ing gamblers of California, don’t you? A. He has been so 
depicted. 

Q. What were the occasions of the meetings with Mr. 
Remmer? A. I was a candidate— 

The Court. Just a moment. Will counsel come to the 
bench? 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

The Court. If you are going to try to connect the ac¬ 
quaintance with this person concerning whom you are inter¬ 
rogating the witness about, with the charge in the broad¬ 
cast, I will permit you to go on; but if your only purpose 
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is to show that the witness had an acquaintance with gam¬ 
blers, I would say that that is beyond the realm of permis¬ 
sible cross examination. 

148 Now, that being the case, I am going to ask you 
what the purpose of this inquiry is. 

Mr. Rogers. It is the latter, Your Honor; not the former. 
The Court. Well, then, I shall exclude it. 

• ••*••**•* 

149 Now, I am going to exclude this line of cross ex¬ 
amination—rather, I will exclude this particular line, 

that is, of his acquaintance with other gamblers, unless you 
are going to connect the acquaintance with the alleged bribe, 
because it does not relate to the issues of this case; it does 
not relate to anything that was brought out on direct exami¬ 
nation, and it does not relate to credibility. 

Now, I permitted you to confront the witness with con¬ 
tradictory statements because that goes to the credibility 
of the man. If a man says one thing one day and another 
thing another day, that goes to his credibility. But the 
fact that a practicing lawyer, or an office holder, may have 
come in contact with gamblers has nothing to do with his 
credibility. 

Mr. Rogers. Your Honor, again for the record, I respect¬ 
fully take exception to Your Honor’s ruling. 

The Court. Of course. 

Mr. Rogers. And I want to say this for the record: 
it is my position that these matters do go to the cred¬ 
ibility of the witness. He was the attorney general of the 
State of California, and in the case of Blankenship, which 
I started to ask about and your Honor excluded testimony, 
as attorney general of California he intervened in behalf 
of a convicted defendant who had a very bad record, and he 
recommended leniency for him. The matter was of no con¬ 
cern to him. 

150 The Court. I wrote a letter to a Parole Board rec¬ 
ommending parole for a man who was convicted be- 

for me and who I had sentenced to a long time in jail. 
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Mr. Robb. I have done the same thing as assistant dis¬ 
trict attorney. 

Mr. Rogers. I think it is different. In that case, yon 
had some connection with the case. 

The Court. Yes. 

Mr. Rogers. Here is a case that I had in mind where his 
only connection was in Long Beach, he had nothing to do 
with the case. 

The Court. That does not bear either on his credibility 
or on the issues of this case. 

Gentlemen, there is always a tendency in every case, but 
particularly in actions for libel or slander, to spill over the 
trial beyond the issues. 

Now, I am very particular in confining every trial to the 
issues, and, as a matter of fact, the parties benefit by it in 
the long run because it keeps the juries from going off on 
tangents. 

' Mr. Rogers. Well, we have considerable other evidence, 
Your Honor, which I would like to offer in the record here 
right now. 

The Court. Oh no, I will not let you do that. I rule on 
the evidence as it is formally offered. I do not like 
151 to make an advance ruling before the evidence is 
before me. 

Mr. Rogers. It is along the same line, to this effect, that 
he is acquainted and friendly with several gamblers. He 
used to meet them at race tracks. He has admitted that. 
And he is on very friendly terms with several of them. 

It seems to me those things go to his credibility as at¬ 
torney general of the state. If Your Honor rules other¬ 
wise, I won’t ask the questions. 

The Court. I am going to exclude the questions, and you 
have protected the record by making this offer. 

Mr. Rogers. Very well. 


158 


Q. So that you had numerous reports that men 
claiming connections with your office were attempt- 
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ing to set up a chain of slot machine protection rackets, 
isn’t that so? A. There were reports and when they came 
up we were doing our best to run them down. 

Q. And that was before the broadcast by Mr. Pear- 

159 son ? A. I believe that is correct, sir. 

Q. Now, didn’t that cause you considerable stress 
and mental anguish or anxiety? A. It certainly did. 

Q. And that was widespread throughout the papers in 
California, wasn’t it? There were a great many reports 
throughout the papers to that effect isn’t that so? A. The 
individual incidents were publicized generally throughout 
the State. 

Q. And it reflected on you personally and you understood 
that, didn’t you? A. I felt it did and I wanted to run it 
down to the best of our ability, and to quash it. 

• ••••••••• 

160 Q. Now, you testified in your deposition, Mr. How- 
ser, that you felt that a great deal of the criticism 

about you and your office, and the integrity of your office, 
resulted from the attitude of Governor Earl War- 

161 ren; is that correct? A. I believe that is correct, sir. 
He and I are political opponents. 

Q. And both before and after the broadcast by Mr. Pear¬ 
son, things had been done by Governor Warren and by the 
Crime Commission which reflected in your opinion on the - 
integrity of your office; isn’t that so? A. That is correct. 

Q. And I believe you testified that you thought there was 
a reason why Governor Warren did these things to you; 
is that right? 

Mr. Robb. We object, if the Court please. 

The Court. Objection sustained. 

By Mr. Rogers: 

Q. Did the reports of the Crime Commission both before 
and after the broadcast also cause you great mental anxie¬ 
ty? A. Mr. Rogers, I believe you are assuming a fact not 
in evidence or in existence. There were no crime commis- 
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sion reports prior to the Pearson broadcast, to my recollec¬ 
tion. 

Q. Well, weren’t there statements by members of the 
crime commission and by the counsel of the crime commis¬ 
sion which reflected on the integrity of your office before 
the broadcast? A. They attempted to reflect upon the in¬ 
tegrity of the office, yes. But there were no official reports.; 


191 Joseph A. Irvine was called as a witness for and 
on behalf of the Plaintiff and, having been duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Robb: 

Q. Will yon give ns yonr full name for the record, Mr. 
Irvine, and keep your voice up so we can all hear yon. A. I 
didn’t understand yon. 

Q. Would you give us your full name for the record, 
please sir? A. Joseph A. Irvine. 

Q. Where do you live? A. Long Beach, California. 

The Court. I wish you would speak a little louder, slowly 
and distinctly, so that all the jurors can hear you. 

The Witness. Yes, sir. I have an awful cold. I will do 
my best. 

By Mr. Robb: 

Q. How long have you lived in Long Beach? A. 21 years. 

#••*•••••• 

195 Q. Mr. Irvine, what is your occupation? A. Book¬ 
maker. 

Q. Where? A. Long Beach, California. 

Q. And your occupation in 1946 was what? A. Book¬ 
maker. 

Q. Same place? A. Yes, sir. 

Q. Do you know a man named James T. Mulloy? A. 
Yes, sir. 
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Q. Oh, I will ask you whether or not you knew James 
T. Mulloy prior to the election in November of 1946? A. 
No, sir, I did not. 

Q. Now, subsequent to that time did there come a time 
when he went to work for you? A. What was the question, 
please? 

Q. After the election of 1946 did this man, Mr. James T. 
Mulloy, go to work for you? A. Yes, sir. 

Q. And about when was that? A. It was the early part 
of 1947. 

Q. And what was he doing? A. Picking up bets for me. 

196 Q. Where? A. Long Beach. 

Q. Now, Mr. Irvine, there is in evidence in this 
case an affidavit from this man James T. Mulloy that in the 
fall of 1946, in September or October, that you gave to him, 
James Mulloy, a white envelope which was unsealed with 
the flap tucked inside, and you asked him to give this en¬ 
velope and the contents to Mr. Fred Howser, saying that 
Mr. Howser would know what it was for. 

Did you ever do that? A. No, sir. 

Q. Is there any truth whatever in that statement? A. 
None whatever, no sir. 

Q. I will ask you if you know Mr. Howser? A. Sir? 

Q. I will ask you if you know Mr. Howser? A. No sir, 
I never met him. 

Q. Had you ever seen him prior to the time you walked 
in the courtroom this morning? A. No sir, I did not. 

Q. Now, this same man Mulloy, in the same affidavit, says 
that he took the envelope and he found that it contained 
twelve $100 bills. I will ask you did you ever hand him any 
envelope containing twelve $100 bills or anything at 

197 all to give Mr. Fred Howser? A. No, sir. 

Q. Have you ever, either through Mulloy or any¬ 
body else, or personally, yourself, given or sent Mr. Howser 
one single penny? A. No sir, not one penny. 

Q. Now, Mulloy also says in that affidavit that during 
the time he was working for you he asked you how much 
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it cost for protection, and you told him it cost you $1200 a 
month. 

Did you ever tell him anything like that? A. No, sir. 

Q. Did you ever talk with him at all about paying for 
protection? A. Nothing, no sir. 

Q. Did you pay any protection in 1946, ’47, ’48 and ’49? 
A. No sir; no sir. 

Q. Now, he says in that same affidavit that a man named 
Dave used to call at your office and the office of your broth¬ 
er Pat and tip you off about raids or impending raids by 
the police. Did any such thing ever occur? A. No, sir. 

Q. Did you have any tip-off on raids or impending raids? 
A. No, sir. 

198 Q. Now, did you know anybody named Dave who 
worked for any law enforcement agency either in 
Long Beach or Los Angeles? A. No. 

Q. Did anybody named Dave ever call you on the phone 
and tell you there was a raid to be made on your establish¬ 
ment? A. No, sir. 

Q. Did this man Mulloy ever ask you to put any money 
into Mr. Howser’s campaign? A. No, sir. 

Q. Did you put any money in Mr. Howser’s campaign? 
A. No, sir. 

Q. Have you ever put any money in Mr. Howser’s cam¬ 
paign? A. No, sir. 

Mr. Robb. Cross examine. 


199 Cross Examination 
By Mr. Rogers: 

Q. Mr. Irvine, what was the conviction that you had, and 
what year was that? A. 1923. 

Q. In what State? A. Oklahoma. 

Q. And what was your sentence? A. Four years. 

Q. You got four years for committing the act that you 
described to Mr. Robb? A. Yes, sir. 

Q. Have you any other convictions? A. One for whis- 
key, yes sir. 
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Q. And how much time did you get there? A. $250.00 
fine. 

200 Q. Any other convictions? A. Yes, one beer case 
in California. 

Q. And what was your sentence in that case? A. A 
$50.00 fine. 

Q. Now, you say you are a bookmaker? A. Yes sir. 1 
Q. And you work in Long Beach? A. Yes, sir. 

• ••••••••• 

Q. How long have you been a bookmaker in Long Beach? 
A. Since about 1945 or ’46, ’42. I am not sure about 

201 that. 

Q. What was that again? 1945, ’46 or ’42? A. 1944. 
Q. You have been a bookmaker since 1944, 1945, or 1946. 
You are not sure which? A. Yes, sir. 

Q. Do you have a brother named Pat Irvine? A. Yes, 
sir. 

Q. Is he a bookmaker too? A. Yes, sir. 

Q. Mr. Howser represented your brother Pat Irvine, 
didn’t he, when Mr. Howser was in private practice? A. 
Yes, sir. 

Q. And from time to time you have been associated with 
your brother as a bookmaker, haven’t you? A. Yes, sir. 
Q. During what periods? A. In 1945 or ’46? 

Q. During 1945 and 1946. A. Yes, sir. 

Q. So that during the campaign for attorney general, 
when Mr. Howser ran for attorney general, you and your 
brother ran a bookmaking establishment together, didn’t 
you? A. We had an office together, yes sir. 

202 Q. And where was your office? A. 2000 South 
Street. 

Q. Long Beach? A. Yes. 

Q. WTiat did your office consist of? A. Phones and a 
desk. 

Q. Did you have any employees? A. What was the ques¬ 
tion? 

Q. Did you have anybody working for you? A. Yes, sir. 
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Q. How many? A. Two. 

Q. Who were they? A. Warren Sutter and Ed Jenkins, 

I believe. There were different ones. That is two of the 
names I recall. 

Q. And did you have runners? A. No, sir. 

Q. Individuals would call you, call your employees and 
make bets over the telephones; is that correct? A. Yes, sir. 

Q. And the address was what? A. 2000 South Street. 

Q. And how long were you there? A. I don’t recall 
that. 

203 Q. Can you give us some idea how long you worked 
there? A. I would say awful close to a year. 

Q. And before that time where did you work? A. Dif¬ 
ferent places. I don’t recall the addresses. 

Q. Do you recall any other addresses at all? A. Well, 
there was another place on South Street. 

Q. And were you working with your brother at that time? 
A. No, sir. 

Q. Now, referring to the bookmaking establishment you • 
had at 2000 South Street, in Long Beach, you had just two 
employees? A. Sir. 

Q. You had just two people working for you? A. Two; 
yes sir. 

Q. And they took the bets on the phones when they were 
called in? A. Yes sir. 

Q. Did you or your brother take any bets? A. If we hap¬ 
pened to be out there, yes sir. 

Q. And what was your daily volume of business at that* 
time? A. Well, that would be hard to say. 

204 Q. Did you keep records? A. Yes, sir. 

Q. Did you and your brother share the profits? A. Yes, 
sir. 

Q. You had no one calling bets in to you except the actual 
better; is that correct? A. That is right. 

Q. Didn’t have any runners at all? A. Had some men on 
percentage, yes sir. 

Q. How many men on percentage did you have? A. Two 
or three. 
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Q. Where did they work? A. Well, they were out on the 
street. 

Q. In other words, they collected bets from the players 
on the street? A. Yes, sir. 

Q. And phoned them in to your headquarters? A. Yes, 
sir. 

Q. And you had about three such individuals working 
for you? A. WTiat was the question? 

Q. You had three such people working for you? A. I 
still didn’t get your question. 

Q. How many people did you have working for you? 
A. I said those people were turning in the bets on percent¬ 
age. 

208 Q. Mr. Irvine, how long did you make book at 2000 
South Street, in Long Beach? A. Approximately a 

year. 

Q. Can you give us the approximate dates? A. Well, I 
leased the building in August, in ’47. 

Q. And weren’t you there in ’46, too? A. No, sir. 

Q. You were not on South Street in ’46 at all? A. No, 
sir. 

Q. So it was August ’47 you went to South Street? A. 
Yes, sir. 

Q. Where were you before that time? A. Some place on 
Cherry Avenue. 

Q. And how long were you at Cherry Avenue? A. Ap¬ 
proximately five or six months. 

Q. When did you first meet Mr. James Mulloy? 

209 A. The latter part of 1946. 

Q. And where was that? A. In the Clipper Bar. 
Q. Wliere is the Clipper Bar? A. Located between Pine 
and Locust, on First Street, Long Beach. 

Q. What was the occasion of meeting him? A. Well, he 
just came in there with some friends of mine and they in¬ 
troduced me to him. 







Q. Who were they? A. Duck Pering and Phil Bigsby 
and Ed Miller. 

Q. Duck Pering was one? A. Duck Pering, Phil Bigsby, 
and Ed Miller. 

Q. Can you fix the date of that meeting? A. Well, it was 
approximately a week—three or four days after the elec¬ 
tion. 

Q. And that was the election in which Mr. Howser ran 
for Attorney General? A. Yes, sir. 

Q. And what were they doing? A. Drinking. 

Q. Were they celebrating anything? A. Yes, sir. 

Q. WTiat? A. The success of the campaign. 

210 Q. In other words, the success of Mr. Howser’s 
campaign? A. Yes, sir. 

Q. And did they tell you what they had done in the cam¬ 
paign? A. Well, I already knew what Mr. Pering and 
Miller and Phil Bigsby were doing. 

Q. What were they doing? 

«••••••••• 

A. They were soliciting funds for the campaign. 

Q. And those men were Pering, Miller and Bigsby? 
A. Yes, sir. 

Q. And they were soliciting money for Mr. Howser’s 
campaign for Attorney General? A. Yes, sir. 

Q. And you knew that of your own knowledge. A. Yes, 
sir. 

211 Q. Did you know what Mr. Pering’s occupation 
was? A. No, sir. Advertising business of some 

kind. 

Q. Didn’t you know, as a matter of fact, that he was a 
bookmaker? A. He had been; yes, sir. 

Q. Well, wasn’t he at that time? A. Not to my knowl¬ 
edge ; no, sir. 

Q. You say to your knowledge he was not a bookmaker 
at that time? A. No, sir. 

Q. And Mr. Mulloy was there at that time? A. Yes, sir. 
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Q. And that was the first time you met him? A. Yes, 
sir. 

Q. Mr. Bigsby worked on the campaign, did he? A. Yes, 
sir. 

Q. Collecting contributions? A. To my knowledge, yes, 
sir. 

Q. And the same thing goes for Mr. Miller? A. Yes, sir. 

Q. Now, did you sit down with those men that night? 
A. No, sir. 

Q. Did you talk to them at all? A. Yes, sir. 

212 Q. What was the conversation? A. Just the gen¬ 
eral run of conversation. 

Q. And they told you that they were celebrating the 
election of Mr. Howser? A. Yes, sir. 

Q. When was the next time you saw Mr. Mulloy? A. Pos¬ 
sibly a week or two weeks later. 

Q. Where was that? A. To the best of my knowledge 
it was in Brady’s bar. 

Q. Did you have a conversation with him at that time? 
A. No, sir. 

Q. Just saw him? A. Just spoke; that is all. 

Q. When was the next time you saw him? A. I am not 
sure about that. Possibly a week or two weeks. 

Q. You did see him again? A. Yes. 

Q. Did you have a conversation with him on that next 
occasion? A. No, sir. 

Q. When did you next talk to him? A. I didn’t talk to 
him in a conversation until April or May in ’47. 


214 Q. And thereafter did he go to work for you? 
A. Shortly after that; yes, sir. 

Q. Where did he work for you ? A. At the Clipper Bar. 
Q. And what did he do? A. Picked up bets for me. 

Q. On the street? A. No, sir; in the bar. 

Q. And did he phone them in to you? A. Yes, sir. 

Q. And this was after the election? A. Yes, sir. 
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Q. You knew, as a matter of fact, didn’t you, that Mr. 
Mulloy had worked in Howser’s campaign? A. Not until 
after the campaign; no, sir. 

Q Well, you knew it at the time you talked to Mr. Miller 
and Duck Pering and Bigsby and Mulloy? A. Yes, sir. 

Q. They told you at that time that Mr. Mulloy had helped 
him? A. Yes, sir. 

Q. So he then went to work for you? A. Yes, sir. 

Q. And how long did he work for you? A. I would say 
about five of six months. 

215 Q. And did you pay him? A. Yes, sir. 

Q. How much did you pay him? A. $75 a week, I 
believe. 

Q. During that time when he worked for you, did you 
have other employees? A. Yes, sir. 

Q. Who were they? A. Warren Sutter. 

Q. Is he the only one? A. Yes, sir. 

Q. How much did you pay him? A. Same thing; $75. 

Q. During the time Mr. Mulloy worked for you did you 
have an occasion to give him sums of money from time to 
time? A. A sum of money? 

Q. I withdraw the question. 

During the time that he worked for you did you have 
occasion to entrust money to him? A. One time in par¬ 
ticular; yes, sir. 

Q. What was the occasion for that? A. I sent three hun¬ 
dred and some-odd dollars up to Mr. Albert’s office for an 
attorney fee. 

Q. And who is Mr. Albert? A. Harry Albert, an at¬ 
torney. 

216 Q. You know, as a matter of fact, that Mr. Albert 
worked in Howser’s campaign in Long Beach? A. 

Yes, sir. 

Q. And do you know what capacity he worked in? Was 
he the boss? A. I don’t know that; no, sir. 

Q. But you do know he worked for Mr. Howser? A. Yes, 
sir. 
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Q. Now, the money that you gave to Mr. Mulloy was 
$300? A. I wouldn’t be sure about it. It was in the neigh¬ 
borhood of three hundred; yes, sir. 

Q. And what was that for? A. Attorney fees. 

Q. Why was it necessary for you to hire Mr. Albert? 
A. Why was it necessary? 

Q. Yes. A. By my brother’s recommendation. 

Q. Well, were you in trouble? A. Yes, sir. 

Q. What was that? A. Bookmaking. 

Q. In other words, you had been arrested by that time 
for bookmaking? A. Yes, sir. 

217 Q. Were you arrested with someone? A. Yes, sir. 
Q. Who was that? A. Hank Jewett. 

Q. You hired Mr. Albert, who worked on Mr. Howser’s 
campaign, as your lawyer? A. Yes, sir. 

Q. Who was in charge of the office in Long Beach, the 
prosecutor’s office? Do you know? A. At that time, I 
don’t remember. 

Q. Didn’t you know, as a matter of fact, that it was Mr. 
Howser’s brother-in-law in charge of the office? A. No, 
sir. 

Q. Didn’t you know that Ted Sten was the man in charge 
of the office? A. I have later found it out; yes, sir. 

Q. And he is Mr. Howser’s brother-in-law? A. Yes, sir; 
I have heard that. 

Q. So you hired the lawyer who worked on Mr. Howser’s 
campaign when you were arrested for bookmaking; is that 
correct? A. Yes, sir, I hired two lawyers. 

Q. Two lawyers? A. Yes. 

Q. Who was the other lawyer? A. Clarence Hunt. 

218 Q. Did he work on Mr. Howser’s campaign, too? 
A. Not to my knowledge. 

Q. He was friendly with him? A. Yes, sir. 

Q. Who recommended Mr. Hunt to you? A. No, sir. 

Q. Did you need two lawyers? A. Yes, sir. 

Q. Why was that? A. Well, it was just a hard case to 
beat. 
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Q. Did one lawyer represent you and one represent the 
other man? A. No, sir. The two of them represented 
both of us. No particular one. 

Q. Had Mr. Albert ever represented you before? A. No, 
sir. 

Q. And you say your brother recommended him? A. 
Yes, sir. 

Q. Where were you arrested? A. Where? On East 
First, in Long Beach. 

1 Q. Did you make book there at that place? A. No, sir; 
I got arrested there. 

Q. The other man’s name was Jewett? A. Yes, sir. 

Q. Did you ever have any other occasion to give 

219 Mr. Mulloy sums of money that you trusted him 
with? A. No, sir. I sent him after some money one 

time. 

Q. And how much was that? A. It was approximately a 
thousand dollars. 

Q. And what was the purpose of that? A. A fellow 
owed me a thousand dollars and I couldn’t get away at the 
time to go get it, so I sent him up to 14th and American 
Avenue after it. 

1 Q. Mr. Mulloy gave you that money? A. Yes, sir. 

Q. You had no trouble with that. A. No. 

Q. And when you gave him the money for your attorney, 
he delivered that satisfactorily, didn’t he? A. Yes, sir. 

Q. When did he cease working for you? Wlien did he 
stop? A. In the latter part of 1947. 

Q. Since that time have you been making book in Long 
Beach? A. Yes, sir; at times. 

Q. Have you ever served any time in jail? A. No, sir. 
Q. So that during all the time you have been employed as 
a bookmaker you have never served any time in jail? A. 
No, sir. 

220 Q. You didn’t hire Mr. Albert because of his close 
connection with Mr. Howser, did you? A. No, sir. 

i Q. And you didn’t hire him because you knew that he 
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was friendly with Mr. Howser, and that Sten, who was in 
charge of the prosecution, was Mr. Howser’s brother-in- 
law? A. I didn’t know he was his brother-in-law at that 
time. 

Q. You never learned that! A. No, sir. 

Q. Now, at the time of your arrest in 1947, who were the 
arresting officers? A. There was two men out of the Dis¬ 
trict Attorney’s office, but I don’t recall their names. 

Q. Was one man’s name Hoy? A. Yes, sir. 

Q. Charles Hoy? A. Hoy. I don’t know about the other 
name. 

Q. And did you have a conversation with Mr. Hoy at the 
time of the arrest? A. No, sir. 

Q. You didn’t talk to him at all? A. No, sir. 

Q. See if you understand me: 

When you were arrested, did you say anything to 
221 Mr. Hoy at all, or did he say anything to you? A. I 
don’t recall saying anything to him, but he did tell 
me that I was under arrest. 

Q. But you didn’t say anything else to him? A. Not that 
I recall; no, sir. 

Q. Do you ever remember admitting that you were a 
bookmaker at that time when you were arrested? A. No, 
sir. 

Q. You didn’t tell anybody that? A. Don’t remember 
that; no, sir. 

Q. Do you remember what you said at the trial? A. No, 
sir. 

Q. You don’t recall that? A. I pled not guilty, is all I 
know. 

Q. But don’t you remember what you testified to? A. 
No, sir. 

Q. Do you remember whether you admitted that you had 
told somebody that you were a bookmaker or denied it? 
A. I denied it. 

Q. You said that you never told anyone that? A. I didn’t 
tell anyone that. 
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Q. But you so testified at the trial? A. I don’t think I 
did. 

Q. Do you think you understand me? 

I will ask it again. 

I am sure you understand me. 


222 Q. You say it is your recollection that at the time 
of the arrest you didn’t talk to any of the arresting 

officers at all? A. No. 

Q. That is your recollection? A. Don’t remember it; 
no, sir. 

Q. And at the time you testified at the trial do you recall 
whether you testified that you talked to the arresting of¬ 
ficers or not? A. No, sir, I don’t. 

Q. You know what a confession is, don’t you? A. Yes, 
sir. 

Q. In other words, if you confess to a crime, you admit 
that you committed it; that is so, isn’t it? 

'Is that your understanding? A. What was the question? 
Q. A confession means that you admit that you com¬ 
mitted a crime; is that right? A. I would think so; yes, 
sir. 

223 Q. Now, did you confess to any of the police of¬ 
ficers that you were a bookmaker and that you had 

been making book in those premises when you were ar¬ 
rested? A. No, sir. 

Q. Do you recall anything at the trial about your testi¬ 
mony at all? A. No, sir. 

Q. You don’t remember what you said? A. No, sir. 

Q. When did the trial take place A. Some time in 1948, 
I think. 

Q. What happened to the other man who was arrested 
with you? A. He pled guilty and got a $250 fine, I believe 
it was, and two years probation. 

Q. He had no criminal record, did he? A. I don’t know 
that. 



Q. Well, don’t you remember, as a fact, that he had no 
criminal record? A. I still don’t know whether he has or 
not 

Q. Well, yon know at the time of your arrest you had a 
criminal record, didn’t you? A. Yes, sir; I knew my own 
record. 

Q. And you know, don’t you, that as a general rule on a 
conviction a man with a previous record has more 

224 difficulty on sentence than a man who has a clean 
record; isn’t that so? A. I don’t know that; no, sir. 

Q. You don’t know that? A. No, sir. 

Q. Don’t you know, as a matter of fact, from your em¬ 
ployment as a bookmaker that if you have a previous con¬ 
viction, it is apt to be tougher with you the next time you 
are caught? A. As a rule it runs that way; yes, sir. 

Q. You knew that, didn’t you? And you knew, didn’t 
you, that a man who had served four years for a convic¬ 
tion under the Mann Act would have more difficulty on 
sentence than a man who had a clean record; isn’t that so? 
A. It is possible; yes, sir. 

Q. Don’t you know that is a fact now today? A. I would 
think so; yes, sir. 

Q. Now, at the time of the arrest, did you tell the ar¬ 
resting officer that you wanted to confess to the crime be¬ 
cause you wanted to help Jewett out? A. No, sir. 

Q. You never said that? A. No, sir. 

Q. At the time of the arrest did you tell the arresting of¬ 
ficer that you were a bookmaker and that you had 

225 been making book in those premises? A. No, sir. 

Q. Now, at the trial itself Charles Hoy didn’t show 
up, did he? A. I don’t remember that; no, sir. 

Q. You mean you don’t remember whether he was at the 
trial or not? A. There were two or three officers there, but 
I don’t recall their names. 

Q. Don’t you remember whether Hoy was there or not? 
A. No, I don’t. 
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Q. Well, you testified it was a tough case, you had to get 
two lawyers, but you don’t have any recollection of the 
trial at all? A. There were two officers who testified in the 
case, but I don’t remember which names were which. 

1 Q. Did you know or did you learn that at the time of the 
trial Mr. Hoy was employed by Mr. Howser? A. No, sir, I 
didn’t know that. 

Q. Don’t you know as a matter of fact that he didn’t 
show up at the trial? A. No, sir, I don’t. 

Q. Is that your testimony now? A. Yes, sir. 

Q. Don’t you remember as a matter of fact that the de¬ 
fense you used at the trial was that you confessed 

226 to the crime, but you told Hoy that the reason you 
confessed was to save Jewett, and that actually you 

were not guilty; don’t you recall that? A. No, sir. 

• ••••#•**• 

Q. Mr. Irvine, I refer to your testimony in the case in the 
Superior Court of California in and for the County of Los 
Angeles, People of the State of California against Henry 
Harrington Jewett and Joseph A. Irvine, dated August 26, 
1947, and I will read certain questions and answers to you. 
1 These questions were asked by your lawyer, and these 
answers are the ones that appear to be the answers that you 
gave at the trial. 

I might say at this point, your Honor, that there is previ¬ 
ous identification of Mr. Hoy, one of the arresting of¬ 
ficers. 

227 “ Question. You had some conversation with Mr. 
Hoy, did you?” 

And your answer was: “Yes.” 

“Question. What was it? 

“Answer. He asked me did I have anything to do with 
that book there and I told him yes. He said, ‘What busi¬ 
ness do you have with it?’ And I said, ‘No.’ He said, 
*Why do you say it is yours?’ And I said, ‘Well, that guy’s 
license is in jeopardy there and I will just take it myself. 
In other words, I will just claim the book myself.’ ” 


Now, do you remember those questions and do you re¬ 
member those answers? 

A. I don’t remember them; no, sir. 

Q. Would you like to look at your testimony to see if it 
refreshes your recollection? A. Well, you have just read it. 

Q. Well, maybe if you read some of the previous ques¬ 
tions or some of the subsequent answers, it might refresh 
your recollection. A. I wouldn’t care to read it. 

Q. Now that I have read the questions and answers to 
you, you still don’t remember? A. No, sir. 

Q. Don’t you know, as a matter of fact, that that 

228 was your defense, that you claimed that you had told 
Mr. Hoy that it was not your fault, even though you 

were confessing to it? 

Do you understand my question? A. Yes, sir. 

Q. Don’t you remember that was your defense? A. No, 
sir. That has been some time ago. 

Q. What is that? A. That has been some time ago. I 
don’t remember that far back, the different things. 

Q. Don’t you remember that Mr. Hoy didn’t show up at 
the trial? A. I say that I still don’t remember whether he 
did or not. 

Q. He never contradicted your testimony, did he? 
(There was no response.) 

Q. You don’t remember that? A. No, sir. 

Q. You don’t remember whether he appeared at the trial 
and contradicted your testimony or not? A. No, sir; I 
don’t. 

Q. So your testimony to that is you just don’t remember 
anything about that trial? A. No, sir. 

Q. Mr. Mulloy in his deposition testified, as I recall it, 
that arrangements were made to have the case fixed; 

229 is that true? A. Not to my knowledge; no, sir. 

Q. Not to your knowledge. 

Isn’t it a fact that that was the way the case was fixed; 
by having the witness not show up? A. No, sir; I don’t 
know. 
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Q. I didn’t hear your answer. A. Not to my knowledge; 
no, sir. 

Q. Not to your knowledge? A. No. 

Q. Did you do that? Did you confess the crime just in 
order to save Jewett? A. I don’t recall that; no, sir. 

Q. You don’t remember that? A. No, sir. 

Q. Well, do you say your testimony is true or false that 
I read? A. Well, you have it there on the paper} yes, sir. 
But I do not remember it. 

Q. That is not the question. 

Is it true or false? A. I said I don’t remember. 

Q. You can’t remember this testimony? A. No, sir. 

Q. Do you remember that Ted Sten was in the 
230 room at the time the trial was conducted, Mr. How- 
ser’s brother-in-law? A. I didn’t see him; no. 

Q. Do you know him now? A. Yes, sir. I have known 
him since 1940. 

Q. And you know he was in charge of the prosecution, 
don’t you? 

I say, you know he was in charge of this prosecution? 
A. I knew he was District Attorney; yes, sir. 

Q. But you still don’t remember whether the important 
witness showed up at the trial or not, do you? A. No. 

Q. What kind of records did you keep, Mr. Irvine? A. 
What kind of records? 

Q. Yes. A. Daily records of the winnings and losings. 
Q. You had regular books showing your winnings and 
losings? A. Yes, sir. 

Q. Who made the entries in the books? A. The boys that 
worked in the office. 

Q. And what did you do, destroy the records? A. After 
I posted them in the other book, yes, sir, the ledger. 

234 Q. Mr. Irvine, you testified previously that you 
thought that was a hard case to beat. 

Did you talk to your lawyers about how they managed 
to beat the case, afterwards? A. What was the question? 
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Q. I say, you testified before that you thought this was 
a hard case to beat. 

Did you ask your lawyers how they managed to beat it? 
A. No, sir. 

Q. Now, referring to these exhibits, Defendants Exhibits 
D through J, what are they? A. That is the total winnings 
and losings for each week, and for the total of the year. 

»••••••••• 

237 Q. And these papers, that are Defendant’s Ex¬ 
hibits 8-J to 8-D, you say just show the winnings and, 

the losings on bookmaking? A. Yes, sir. 

Q. Now, can you look at those papers and tell us what 
your net income was for 1946? A. $6,818.55. 

Q. Now, that was 1946, the year that Mr. Howser 

238 ran for Attorney General, wasn’t it? A. Yes, sir. 

Q. And he became Attorney General in 1947; is 
that correct? A. Yes, sir. 

Q. Now, what was your net earnings for the next year; 
1947? A. $24,460. 

Q. So the next year you made $24,000? A. Yes, sir. 


241 Q. In the case of Charles Hoy, at the time of your 
trial he was employed by Mr. Howser, wasn’t he? 

242 The Court. I think you have been over that, Mr. 
Rogers, and I think the witness said yes. 

Mr. Rogers. That is my recollection, too, your Honor. 
Mr. Robb. I don’t think he did, if your Honor please. 
The Court. He didn’t? If there is any dispute about it, 
I will let you ask the question. 

Mr. Bingham. I don’t think that question has been asked 
or answered. 

The Court. Well, I understood it was. I suggest for the' 
purposes of the record that you repeat the question. 

Mr. Rogers. I am in accord with your Honor on that. I 
think it was asked and answered. 
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'The Court. I will let you repeat the question, if there 
is any doubt about it. 

Mr. Rogers. All right. 

By Mr. Rogers: 

Q. Do you want to answer that, Mr. Irvine? A. I don’t 
know whether he was or not. 

Q. You don’t know? A. No, sir. 

' Q. How much money did you pay Mr. Albert altogether 
to defend this case for you? A. I think it was $900 for the 
two attorneys; $900. 

Q. What is Mr. Albert’s first name? A. Harry. Harry 
Albert. 

243 Q. And that is the same Harry Albert that worked 
for Mr. Howser in his campaign in Long Beach; is 
that correct? A. I understand that; yes, sir. 


244 Redirect Examination 
By Mr. Robb: 


249 Q. Now, you have testified that you employed Mr. 
Harry Albert. 

Did the fact that he had had something to do with Mr. 
Howser’s campaign have anything to do with your employ¬ 
ing him? A. No, sir; none whatever. 

Q. Why did you employ him? A. My brother just said 
he was a good attorney. 

1 Q. Do you know whether or not he had previously repre¬ 
sented your brother? A. I think he had in one case or two. 
Q. And do you know whether or not your brother 

250 had known Mr. Albert? A. Yes, he had known him 
for some time. 

Q. Now, you said you employed Mr. Hunt also. Correct? 
A. Yes, sir. 

Q. Why did you employ him, aside from the fact that it 
was a tough case? 
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What brought him to you attention? A. He prosecuted 
a case that I was a defendant in, in 1940, and he was in the 
prosecuting attorney’s office and seemed to be an awful 
good attorney, so I hired him on the strength of that. 

Q. Now, at the time you were tried in this bookmaking 
case that Mr. Rogers has asked you about, was Mr. Howser 
District Attorney? In 1947? A. I think he was; yes, sir. 

Q. In 1947 ? A. No, sir; he was Attorney General in ’47; 
that is right. 

Q. Do you recall who was the District Attorney? A. No, 
sir, I don’t. 

265 (The witness was excused.) 

Mr. Robb. If the Court please, at this point we would 
like to offer in evidence a portion of a deposition. 

The Court. You may do so. 

Mr. Robb. The deposition of Ted C. Sten. 

If the Court please, we offer in evidence at this time a 
portion of the deposition of Ted C. Sten, filed in this Court 
on February 13, 1950. 

The Court. What is the name of the witness? 

Mr. Robb. Ted C. Sten, S-t-e-n. 

266 Starting at page 28, questions by Mr. Robb: 

“Question. Would you give us your full name? 
“Answer. Ted C. Sten. 

“Question. Your address? 

“Answer. 764 Terraine, Long Beach. 

‘ ‘ Question. How long have you lived in Long Beach ? 

267 “Answer. Thirty years. 

“Question. What is your occupation? 

“Answer. Deputy District Attorney in charge of the 
Long Beach branch office. 

“Question. How long have you held that position? 
“Answer. Since January, 1941. 


“Question. Prior to that time what was your occupation? 

“Answer. From 1934 to 1941 I was in private practice 
of law in the city of Long Beach. 

“Question. In general, what are your duties as Deputy 
District Attorney in charge of the Long Beach office? 

“Answer. To direct and supervise the functions and ac¬ 
tivities of the Long Beach branch of the District Attorney 
of Los Angeles County, and try cases. 

“Question. By the way, you and Mr. Howser, the plain¬ 
tiff in this case, are brothers-in-law; is that right? 

“Answer. That is right. 

“Question. You were in charge of the office, were you, 
sir, in 1947, when the case of a man named Joseph Irvine 
and Henry Jewett was tried? 

“Answer. I was. 

“Question. What was your connection with the\ 
268 case, if any? 

“Answer. To assign the deputy Anthony Joyce, 
Deputy District Attorney assigned to the Long Beach of¬ 
fice ; to try the preliminary hearing in that matter. Also to 
assign the deputy Thomas B. McNary, who handled the 
trial of the matter in the Superior Court on the trial of the 
case. 

“In addition to that, in view of your general question, 
any matter of disposition of the case would have to be dis¬ 
cussed with me, and in that particular case was discussed 
with me, that is, the disposition thereof by trial.” 

Mr. Robb. Then, Mr. Rogers, Mr. Bingham asked some¬ 
thing. 

Then we go off the record, and a discussion by counsel is 
had off the record. 

“By Mr. Robb: 

“Question. Have you recently refreshed your recollec¬ 
tion concerning that case by examining the records of your 
office? 

“Answer. I have. 
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“Question. What was the charge against this man?” 

The Court. Just a moment. How is that relevant to the 
issues of this case? 

Mr. Robb. Well, if the Court please, I had not thought 
it was, but Mr. Rogers questioned Joe Irvine about 

269 the matter and this is Mr. Sten, who was mentioned 
by Mr. Rogers in his cross-examination. 

The Court. Well, I do not think that makes it admissible. 
Of course, cross-examining counsel is bound by the wit¬ 
ness’s answer concerning a collateral matter. 

Mr. Robb. Yes, sir. 

The Court. And it seems to me by the same token that 
if on cross-examination, the witness, in respect to a col¬ 
lateral matter, gives an answer which discredits the wit¬ 
ness, I do not think you can re-establish the credit of a wit¬ 
ness by extensive testimony on a collateral matter. 

Mr. Robb. If the Court please, this is merely offered to 
show what happened in that case, and why. There has been 
some implication here about it. 

Mr. Rogers. If we are going to have any argument, I 
think we should have it at the bench. 

The Court. I am not sure that we have. I am inclined 
to exclude it without discussion. 

Mr. Rogers. That is satisfactory to me, your Honor. 

Mr. Robb. Well, I would be glad to come to the bench 
and expound to your Honor. 

The Court. Very well, you may make an offer of proof 
at the bench. 

(Counsel for both sides approached the bench and 

270 conferred with the Court, in a low tone of voice, as 
follows:) 

Mr. Robb. If your Honor please, there was an implica¬ 
tion in Mr. Rogers’ cross-examination of Irvine that there 
was something fishy about this case, and that Mr. Sten had 
something to do with it. 

Now, this is Mr. Sten’s deposition in which he explains 
what he had to do with it and why, and just what happened. 
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The Court. Well, I still think it is outside the issues of 
this case and not relevant. I am going to exclude it. 


294 Mr. Rogers. Your Honor, I am now reading the 
deposition of Mr. James T. Mulloy, which was taken 

295 in Washington, D. C., on Monday, April 18,1949. 


James Thomas Mulloy was called for examination by 
counsel for the defendant, and after having been first duly 
sworn by the notary was examined and testified as follows: 

Examination by Counsel for Defendant 

By Mr. Murphy: 

Q. Mr. Mulloy, will you state your full name! A. James 
Thomas Mulloy. 


296 Q. Did there come a time when you went to Cali¬ 
fornia to live! A. Yes, sir. 

Q. When was that! A. February 6, 1943. 

Q. Where did you live! A. I lived at Long Beach, Cali¬ 
fornia. 

Q. Were you employed at Long Beach! A. Yes, 1 was. 

Q. At what! A. I worked for the California Ship¬ 
building Corporation as personnel counselor, and for 

297 the Consolidated Steel Company, in the claims de¬ 
partment, and I was employed as traveling auditor 

for the Pacific Freight Lines. I was employed as a public 
relations man by the Los Angeles Heavy Cleaners. 

Prior to that I was superintendent of a line of lumber 
yards in South Dakota, and I was secretary of the North 
Dakota Securities and Industrial Commission. 

I also was employed as investigator out of the Governor’s 
office and the Attorney General’s office of the State of South 
Dakota. 

Q. Are you acquainted with Mr. Howser, the plaintiff in 
this case! A. I am. 
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Q. When did you first become acquainted with him? A. 
Either in the latter part of September or the first part of 
October, 1945. 

Q. State the place where you met him. A. At the Villa 
Reveria Hotel, Long Beach, California. 

Q. What was Mr. Howser’s occupation at that time? A. 
He was District Attorney for Los Angeles County, Cali¬ 
fornia. 

Q. How did you happen to meet him? A. I was at that 
time working two shifts. I was working during the 

298 day at the Consolidated Steel Company, and also 
working a 6-hour shift in charge of the bar at the 

Villa Reveria Hotel. 

Q. Do you know what time of day this meeting was? A. 
It was around 9 o’clock in the evening. 

Q. Did you have any conversation with Mr. Howser at 
that time? A. Not a great deal. The bell boy or somebody 
came to me and called my attention to the fact that Mr. 
Howser was drunk; he was intoxicated. He was coming 
out of the men’s room, and I went over to him and he was 
looking for the dining room. 

Q. When did you next see him? A. I believe in May, 1946, 
or along in there somewhere. I met him in front of the 
Panama Cafe in Long Beach, California. 

Q. Was anyone else present? A. Yes, two other gentle¬ 
men. 

Q. Who were they? A. A man by the name of Dunn, and 
a man by the name of Edgecomb. 

Q. Did you have any conversation with him then? A. 
Yes, I had some conversation with him. 

299 Q. Was Mr. Howser still in public office then? A. 
Yes, he was. 

Q. When was the next time you saw him? A. I was in 
Mr. Albert’s office on the tenth floor of the Hartwell Build¬ 
ing; I was in the reception room when Mr. Howser came out 
of Mr. Albert’s private office. 

Q. Who was Mr. Harry Albert? A. He was a close asso¬ 
ciate of Mr. Howser, and he always managed his political 
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campaigns in the City of Long Beach, and was a great per¬ 
sonal friend. 

Q. Did you participate in the primary elections in Cali¬ 
fornia in 1946? A. Yes, I did. 

Q. In what way? A. I worked on behalf of Mr. Howser 
who was a candidate for Attorney General in the primary 
election. 

Q. Mr. Howser was a candidate for that office? A. Yes, 
it was on the Republican ticket in the primary of 1946. 

Q. Who received the nomination for the office of Attorney 
General on the Republican ticket? A. Mr. Fred N. Howser. 

Q. Did you participate in the elections in 1946? 

300 A. Yes, in the general election in the fall of 1946. 

Q. State the circumstances. A. I was employed to 
manage the office of the political headquarters for Mr. 
Howser in Long Beach, by Mr. Harry Albert. 

Q. What was Mr. Albert’s capacity? A. He was either 
director or assistant director of the campaign in that har¬ 
bor area. 

Q. Did you receive any written authorization? A. Yes, 
I did. I received a letter of authorization to solicit funds 
on behalf of Mr. Howser’s campaign for Attorney General. 

Q. By whom was the letter signed? A. Mr. Albert, and 
Mr. Russell Pavey. 

Q. What were their capacities ? A. Director and assistant 
director of the campaign. 

Q. Where were the offices of the campaign headquarters 
set up? A. In the Hilton Hotel, on the second floor, in Long 
Beach, California. 

Q. Were these offices set up when you were first em¬ 
ployed? A. No. 

301 Q. Who set up the offices? A. I did. 

• ••••••••• 

Q. How were they furnished? A. They were regular bed¬ 
rooms. The hotel helped to take the beds down in the re¬ 
ception room, and I left the bed up in the private office, 
and Mr. Albert and Mr. Pavey got furniture from the City 
TTall at Long Beach, California, regular office equipment. 
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Q. I think yon said that there were two rooms. A. Yes. 

Q. Was there a door between the two rooms? A. Yes, 
about in the center of one of the walls. 

Q. Who occupied the offices? A. A girl by the name of 
Roberta—I don’t recall her last name—who acted as recep¬ 
tionist and did stenographic work and answered the tele¬ 
phone and greeted people when they came in. I occupied 
the private office. 

Q. Did that office have a desk in it? A. Yes, it did; both 
offices did. 

Q. During that time, were you employed in any other 
way? A. No, I was not. 

302 Q. Was this your sole employment? A. That is 
correct. 

Q. What did you do in connection with your employment? 
What were your duties? A. I made contacts with different 
groups, especially with labor groups, and X supervised the 
men that we had distributing literature—the general work 
connected with a political campaign and soliciting funds. 
• ••••••••• 

303 Q. Were you compensated for your services in that 
connection? A. Yes. 

Q. How were you compensated? A. At times Mr. Albert 
paid me himself, and at other times I was paid by Mr. Joe 
Ball, who was treasurer of the Long Beach Campaign Com¬ 
mittee and he was also a member of the Statewide Com¬ 
mittee. 

Q. Who paid the expenses for the office, or your expenses 
as manager? A. Sometimes I paid the smaller bills out of 
my own pocket and got receipts, and was reimbursed later 
by Mr. Albert, but as a general rule I got the bills together 
and the pay roll and approved them and took them to Mr. 
Albert, and he approved them and I took them over to Mr. 
Joe Ball’s office and he wrote checks for the bills and sal¬ 
aries. 

Q. Did you maintain any bank account yourself for the 
campaign? A. No, I did not. 
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Q. What, if anything, did yon do with respect to 
304 the collection of money for the campaign? A. All 
moneys that I personally collected I either gave to 
Mr. Albert on the evening of the day I collected them, and 
if he was not in I turned them over to him the first thing 
next morning. 

• • • • • • • • • • 

310 Q. The incidents to which you have just referred 
occurred when? A. They occurred either the latter 

part of September or the forepart of October, 1946. 

i Q. Did they occur between the time the office was opened 
in the Hilton Hotel and the closing of the office? A. Oh, 
yes. 

Q. Do you know what date the offices were opened? A. 
As nearly as I can recall, it was about the 20th of Septem¬ 
ber, 1946. 

Q. Do you know when they were closed? A. They 

311 were closed two or three days after the general elec¬ 
tion in 1946. 

Q. From whom did you take your instructions in connec¬ 
tion with your work? A. I took my instructions from Mr. 
Albert and Mr. George Gallagher, field man over the State 
of California for Mr. Fred N. Howser. 


312 4 * Q. Do you know a man by the name of Joe Irvine ? 

A. Yes, I do. 

Q. How long have you known him? A. I met Joe either in 
the latter part of December, 1945, or in the first part of 
1946. 

1 Q. Who is he? A. Joe Irvine is a bookmaker in Long 
Beach, California. 

Q. What business was he in during 1946? A. He was a 
bookmaker. 

Q. What business was he in in 1947 ? A. He was a book¬ 
maker. 

Q. Do you know what business he is in today? A. No, I 
don’t 
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Q. Do you know a man named Pat Irvine? A. Yes, I do. 

Q. Who is he? A. He is a brother of Joe Irvine, and a 
bookmaker in Long Beach, California. 

Q. Do you know a man named Jewett? A. Yes, Henry 
Jewett. 

313 Q. Do you know a man named Warren Suder? A. 
Yes, I do. 

Q. Where do these men live? A. Joe and Pat Irvine live 
in Long Beach, and Mr. Suder lived in East Los Angeles, 
I don’t know his address. 

Q. During the campaign, and after and before the cam¬ 
paign, what was the business of Jewett and Suder? A. 
Jewett was a bookmaker on his own. Suder was head man 
for Joe Irvine. 

Q. Did any of these men contribute to Mr. Howser’s 
campaign? A. Yes, they did. 

Q. How much? A. Pat and Joe Irvine contributed $500. 

Q. Do you know whether or not Mr. Howser was ac¬ 
quainted with Joe Irvine and Pat Irvine? A. Yes, he is. 

Q. Do you know whether he was acquainted with Jewett 
and Suder? A. He was acquainted, I am quite sure, with 
Jewett. As to whether he was with Suder or not, I do not 
know. 

Q. Did you see Mr. Howser during the campaign in 1946? 
A. Yes, I did. 

314 Q. Where? A. In the Hilton Hotel, in the cam¬ 
paign headquarters. 

Q. Do you recall when? A. Either in the latter part of 
September or the forepart of October, 1946. 

Q. Do you remember the time of day? A. My memory 
is that it was between 7 and 8 in the evening. 

Q. State the circumstances of that meeting. A. Well, I 
slept at the headquarters. Practically every evening I 
worked there until 10:30 or 11, and I used the bed in the 
private office, and on this evening I was at the desk in the 
private office when Mr. Howser came through the door, 
walking toward my desk. I was facing the door. 

Q. Were you alone in the office? A. Yes, I was. 
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Q. Did you have any conversation with Mr. Howser? A. 
Yes. 

IQ. What was the conversation? A. Mr. Howser came in 
and stood like in front of the desk here and asked me how 
the campaign was going, asked me if I needed anything, 
campaign literature, and so forth and so on; general con¬ 
versation about the campaign. 

315 Q. State what, if anything else, occurred on that 
occasion. A. I took a white envelope out of my in¬ 
side coat pocket and handed it to Mr. Howser. The enve¬ 
lope contained 12 $100 new bills. 

Q. How big was the envelope? A. It was a large white 
envelope, I imagine— 

Q. Was it letter size? A. Yes. 

Q. Was it sealed or unsealed? A. It was unsealed. The 
flap was inside of the envelope. 

Q. Did it have any writing on it? A. No, sir. It was 
soiled, the envelope, on the outside, considerable. 

Q. Did Mr. Howser say anything when you handed that 
to him? A. I told him that it was from Joe Irvine. He 
took it and put it in his inside coat pocket. 

Q. Where did you get the envelope? A. I got it from 
Mr. Joe Irvine. 

Q. When? A. Possibly three or four evenings befor that. 

Q. Where? A. In the kitchen of Brady’s Bar, 221 

316 East First Street, Long Beach, California. 

Q. State the circumstances surrounding the receipt 
by you of that envelope. A. I usually ate my dinner at a 
cafe right next to Brady’s Bar, and as a general rule I 
stopped in at Brady’s Bar when going to dinner. This 
evening I stopped in there and Joe was sitting on a stool 
at the bar, drinking beer, and he stopped and grabbed me 
by the sleeve as I went to the toilet and told me that he 
wanted to see me, and he called me into the kitchen and 
asked me how things were going, how it looked for Fred, 
and so forth, and he took this envelope out of his pocket 
and handed it to me and asked me if I would see to it that 
it got to Fred Howser, and he said, “Fred will know what 
it is for.” 
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Q. How far is Brady’s Bar from the Hilton Hotel? A. 
I imagine it is just about two blocks, I would say. 

Q. When you received the envelope from Joe Irvine, did 
you know what was in it? A. Not at the time I received it. 

Q. What did you do with the envelope after receiving it? 
A. When I got back to the office in the Hilton Hotel, I 
looked in it and there were 12 $100 bills, all new bills. 

317 Q. Was there anything else in the envelope? A. 
No, sir. 

Q. WHben you gave the envelope to Mr. Howser, was the 
money still in it? A. Yes, sir. 

Q. How do you know that? A. Because I had looked. I 
looked at it several times while it was in my possession. 

Q. Where did you keep the envelope while in your pos¬ 
session? A. While I was in the office as a general rule I 
kept it in the right-hand drawer of the desk, but after I left 
I generally put it in my pocket, and in the evenings I put it 
under the mattress, under my pillow. 

Q. How long after you were handed the envelope had it 
been before you counted the money? A. As a general rule 
I would count it three or four times a day. I did not care 
to assume the responsibility of keeping it. 

Q. WThat did Mr. Howser do with the envelope and the 
money? A. He put it in his pocket, in his inside coat 
pocket. 

318 Q. Had it been received by you as a campaign con¬ 
tribution, would that have been the normal way of 

handling it? A. No, it would not. 

Q. Did you know when you received it or gave it to Mr. 
Howser what that money was for? A. No, I did not. 

Q. Did you ever thereafter learn what the money was 
for? A. Yes, I did. 

Q. WTiat did you learn? A. It was one of a series of pay¬ 
ments that had been made for protection, given by Joe 
Irvine. 

• •••••«••• 

319 Q. As a result of the election, who was elected to 
the office of Attorney General? A. Fred N. Howser. 
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Q. After the election was over, where did yon work? A. 
I worked for Mr. Albert for a short time, and then I went 
to work for Mr. Joe Irvine. ,, 


356 Drew Pearson, the defendant, was called as a 
witness in his own behalf, and having been previously 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Rogers: 


384 Q. And did yon talk to anyone about the informa¬ 
tion which Mr. Mnlloy had set forth in this affidavit? 
A- Yes. I talked to several people. 


386 Q. Go ahead. A. So I talked to the Internal Revenue. 
I said that there was an important witness in the city, 

Mr. Mulloy, James Mnlloy, who had some very important in¬ 
formation which might lead to some tax frauds, or at least 
payment of delinquent taxes, and were they interested. They 
said they were interested. And I said that I did not know 
whether I could get Mr. Mulloy to talk to them or not; that 
he had approached me so far in rather a confidential man¬ 
ner, that he had not wanted to get involved in it, because 
he was afraid that he might get into trouble; first, from the 
people in Long Beach, who would retaliate against him, 
and, second, I gathered that he was a little bit involved in 
it—he was a bookmaker, which was an illegitimate business, 
and he didn’t want to be in a position which would incrimi¬ 
nate him and where he might get into a jam also. 

So he did not give me permission the first time I talked 
with him to use his name in things that I wrote about, or in 
talking to the Internal Revenue, but I think I did say—well, 
I know I said he was here, and that I didn’t have permis¬ 
sion yet to use him, and were they interested, and 

387 they said they were. 
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Well, two or three days passed and I went back to 
them and they said that they had checked into the matter 
and their Los Angeles office was looking into the thing, so 
that they didn’t need to talk to my witness. 

Q. In your mind did that confirm the story that Mulloy 
had told you about reporting this to the Bureau of Internal 
Revenue? A. In my mind—yes, definitely. 

Q. And confirmed in your mind that he was working in 
Long Beach and was familiar with the people he had re 
ported to the Bureau of Internal Revenue? A. Yes. 

• •••••#••• 

388 Q. Now, who else did you talk to, Mr. Pearson, in 
your investigation? A. I talked to Edmund G. Brown, 

the District Attorney in San Francisco. 

Q. Will you relate the conversation that you had with 
Mr. Brown? A. I told him that—I had talked to him before 
on some matters pertaining to law enforcement in Califor¬ 
nia, and I told him that I had some new and interesting 
evidence regarding gambling in Long Beach, and the man 
who had given me some information down there—I think I 
mentioned Mulloy’s name—and he said yes, he had heard 
a lot more than that— 

Mr. Rogers. It is difficulty to hear in here, your Honor. 
The Court. I think we have competition from a steam 
shovel outside here. So you will have to raise your voice. 
The Witness. I am sorry, your Honor. 

He said that he had had a lot of information regarding 
the gambling rackets in Long Beach and that as a matter 
of fact he had had a lot of information regarding Mr. 
Howser, and that the picture was much worse than I had 
indicated to him, and he sent me a copy of one of the 
speeches that he had made and I particularly recall his 
either mentioning it or it was in the speech, I have forgotten 
which, that there had been some twelve hundred ar- 

389 rests for bookmaking in Los Angeles County in one 
year, and no convictions, at a time when Mr. Howser 

was the District Attorney of Los Angeles County. 
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He painted rather a black picture of the whole law-en¬ 
forcement matter there and the failure of Mr. Howser to 
do anything about it. In fact, he interrupted me a little bit 
and went further than I had gone. 

By Mr. Rogers: 

Q. And you talked to him specifically about the informa¬ 
tion which you had in the affidavit? A. Yes, I believe I did. 
I don’t recall exactly, because, as I said, he interrupted me 
and said that—I don’t actually recall whether I mentioned 
the $1,200 or whether I mentioned the general information 
of pay-offs to Howser. I know I mentioned protection pay¬ 
offs to Howser. 

Q. Mr. Brown at that time was District Attorney of what, 
San Francisco County? A. Mr. Brown was the District 
Attorney of San Francisco. I don’t know whether it was 
the county or the city. 

Q. But he had been an opponent of Mr. Howser in the ’46 
campaign, hadn’t he? A. Yes, he ran against Mr. Howser 
in 1946. 

Q. Do you have the speech which he sent to you with you 
today? A. Well, I returned the speech. He asked 
390 for it back, but I have a photostat copy of it. 

Q. Does that contain other information which sub¬ 
stantiated in your mind the truth of the affidavit? A. Yes, 
it does. 

Q. Did you talk to anyone else about the information in 
the affidavit? A. Yes. I talked to the Attorney General 
of the United States, Mr. Tom Clark. 

Q. I did not hear your answer. A. I talked to Mr. Tom 
Clark, the Attorney General of the United States. 


392 The Court. Will you state what you said to the 
attorney General concerning Mulloy, and what he 

393 said to you concerning Mulloy? 

The Witness. Yes, your Honor. 
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I told the Attorney General that I had received some 
rather sensational information from Mr. Mulloy about pay¬ 
offs in Long Beach to Fred Howser and others. 

Mr. Clark immediately said that he had known about 
Mr. Howser and had known about him in considerable— 
well, had known quite a bit about him, and he said that he 
had first come in contact with him in 1946, when he, the 
Attorney General, had been asked by the Governor of Cali¬ 
fornia to step in and apprehend the gambling ship which 
was they plying off the coast of Long Beach, because the 
Governor said Mr. Howser had refused to apprehend the 
ship. 

Mr. Robb. If the Court please, this has not got anything 
to do with Mulloy, and we object to it. 

The Court I suggest you confine your answer to so much 
of the conversation as dealt with Mulloy. 

The Witness. I was trying to tell, your Honor, the things 
that the attorney General told me, which he thought sub¬ 
stantiated Mr. Mulloy’s statement. 

The Court. I think that is proper. I am going to allow 
the witness to answer, in view of what the witness has just 
stated. 

It bears on the issue that I mentioned at the bench, 
394 gentlemen. 

The Witness. The Attorney General said specifi¬ 
cally that he— 

The Court. I think I should say this to the jury: that 
this testimony is being admitted on the question as to 
whether the defendant was acting in good faith in making 
the broadcast, because that is one of the issues in this case. 

The Witness. Well, the Attorney General said that he 
had been in Los Angeles at the meeting of the American 
Bar Association, where he had met the Governor of Cali¬ 
fornia, Mr. Earl Warren, and that Earl Warren, the Gov¬ 
ernor, had told him, the Attorney General, that he was much 
concerned over a gambling ship which had been operating 
off the coast of California, just far enough so that people 
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would go out in little boats and gamble off the coast, and 
that he, the Governor, had tried to do something about it 
and it had not been done. 

So the Attorney General told me that Governor Warren 
had asked him to intervene, and Governor Warren had also 
written a letter to the President of the United States, Mr. 
Harry Truman, and that this letter had been sent by the 
President to the Attorney General, Mr. Tom Clark, and that 
Mr. Tom Clark told me that he had then intervened through 
the Federal Government—not the State Government— 
using the Federal laws to apprehend the gambling ship, 
because the gambling ship had been in violation of 
395 coastwise trade; it did not live up to the rules of the 
Coast Guard in plying back and forth, anchoring off 
the coast, and he also said he called a grand jury and that, 
in general, that Mr. Howser had not been cooperative, and 
he thought that Mr. Howser had been known as—of having 
protected and been intimate with the gamblers of that part 
of Southern California. 


396 Q. Did you talk to anyone else ? Do you recall talk¬ 
ing to Mr. Clarvoe? A. Yes, I talked to Mr. Clarvoe 
of the San Francisco News. He was the managing editor, 
or publisher, of the San Francisco News. 


397 The Witness. He said that he had some informa¬ 
tion about the gambling activities in Long Beach and 
I think he specifically said Mr. Mulloy, and that the infor¬ 
mation he had was similar to mine. 

Q. Did you inquire of him if he made a check of the in¬ 
formation, or ask him any general questions along the lines 
you were investigating? A. I didn’t have to ask him, be¬ 
cause he had published a great deal of information about 
Mr. Howser’s activities. I think I did ask him in a general 
way. I can’t remember specifically. 

Q. Do you recall talking to a man named Bob Smith? A. 
Yes; I talked to Robert L. Smith, the associate publisher 
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of the Los Angeles News, during the summer, and he 
398 said that he had had similar reports about pay-offs 
in Long Beach, pay-offs of protection money to pro¬ 
tect the gamblers, and he also said that he had had regret¬ 
fully a lot of pretty bad information on Mr. Howser; that 
he had a file on him that was pretty critical and pretty 
derogatory, and all that he told me bore out what Mr. Mul- 
loy had said. 

• ••••••••• 

400 Q. Now, Mr. Pearson, I want to ask you some ques¬ 
tions about your frame of mind at the time you made 

this broadcast: Did you believe this broadcast to be true 
when you made it? A. Yes, I did. 

Q. Did you believe it to be true because of the in- 

401 vestigation that you made of it? A. Yes, I did. 

Q. And did you have any malice at all for Mr. 
Howser? A. I had no malice at all for him. I had never 
met him; never met him until a short time ago. 

Q. And you had never had any professional or social 
contact with him at any time; is that so? A. No, I did not. 

Q. Did you have any ill will towards him? A. No, I had 
no ill will. I sometimes have to write critical things about 
people who are even friends of mine, but it doesn’t mean 
that I have ill will for them. 

Q. Did you have any hatred for him? A. Quite the con¬ 
trary. 

Q. Did you have any willingness to vex or harass or an¬ 
noy him or injure him? A. No. Having seen him around 
the courtroom, I sort of like him. 

Q. At the time you made the broadcast, you had no 
hatred or malice or ill will toward him ? A. I did not at all. 

Q. And you made the broadcast in good faith, believing 
it to be true ? A. I did. 

• •••••*••* 
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402 Cross-Examination 
By Mr. Robb: 

- t _ 

416 Q. Did you make any attempt to call anybody in 
Long Beach to inquire about Mulloy’s character? A. 
I called or I talked to Robert L. Smith. I am not sure 
whether I called him or whether he was here in Washing¬ 
ton, but at any rate I talked to Mr. Smith, of the Los An¬ 
geles News, about the facts that Mulloy had given me, and 
he said that they confirmed the information that he had. 


424 Q. Do you still believe Mulloy’s story? A. I have 
already answered it. 

425 Q. You answered it yes, didn’t you? A. Yes, I do. 


441 Q. Now, this Mr. Smith that you mentioned as one 
of your sources, he is a publisher for the Los Angeles 

Daily News; correct? A. Yes, he is the associate publisher. 

1 Q. That is a paper in Los Angeles that carries your col¬ 
umn? A. That is correct. 

Q. How long have you known Mr. Smith? A. I knew Mr. 
Smith from the day they announced his engagement 

442 to his fiancee in about 1938—exactly 1938. 

Q. He is a good friend of yours? A. Yes, he is. 

Q. And have you asked him to assist you in this case in 
other ways? A. No, I have not. 

! Q. Did you ask him to see Mr. Howser to try to get Mr. 
Howser to drop the lawsuit? A. I did not. 

Q. Did he tell you he had done that? A. He reported 
certain conversations to me. He said Mr. Howser wanted 
to drop the lawsuit, and then he called you up and you 
wouldn’t let him. 

Q. When did he tell you that? A. Just let me finish, if 
you don’t mind. He told me that Mrs. Howser wanted to 
drop the lawsuit— 
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Q. Who wanted to drop it? A. Mrs. Howser. That Mr. 
Howser wanted to drop it, but they had it on a contingent 
fee with you, you wanted your money, and if I would pay 
you a counsel fee, he would he delighted to drop it. 

Q. When did he tell you that? A. I will be glad to fix the 
date. It was approximately three weeks ago. 

443 Q. And how did he happen to call you up about 
that; do you know? A. Yes, I know exactly how he 

happened to call me. 

Q. Had you asked him to see Mr. Howser? A. No, I did 
not. I will answer your question, though. 

Q. All right. A. I was talking to a congressman from 
California, I believe to be a witness in this case. The Con¬ 
gressman’s name was Sam Yorty. He said that he was just 
new in Congress; that he doubted whether— 

Mr. Robb. If Your Honor please, I think we are going 
far afield. 

The Witness. I am trying to answer your question. 

Mr. Rogers. He asked the question. 

The Court. Your question was, as I recall it, how— 

Mr. Robb. How Smith happened to call him up; that is 
correct. 

The Court. Yes. So I think the question does not call 
for a yes or no answer. It calls for explanation. 

Mr. Robb. I know that, but I don’t think he needs to 
make a speech about it. 

The Witness. I am not making a speech. I am trying 
to answer— 

Mr. Rogers. I don’t think that is fair. Counsel asked 
the question and he is answering it. If he doesn’t 

444 want that kind of an answer he shouldn’t ask that 
kind of a question. 

The Court. Just a moment, gentlemen. The witness may 
proceed. 

Mr. Robb. Very good. 

The Court. I think the question asks for an explanation 
and the witness appears to be giving it. 

You may proceed. 





The Witness. Congressman Yorty said that he was just 
elected to Congress; that he didn’t feel that he could be a 
witness in the case, but that he would like to talk to his— 
Oh, I think he said his father-in-law, Harry March, the 
President of the Signal Oil Company, the Company which 
has supported Mr. Howser with campaign contributions 
in the past, and that he thought that Mr. Harry March 
would get the suit settled without going to trial. I said I 
wasn’t anxious to go to trial; that I had no malice against 
Mr. Howser— 

By Mr. Robb: 

Q. You said what, you weren’t anxious to go to trial? A. 
I said I didn’t want to—if Mr. Howser felt that he didn’t 
want to go to trial, it was all right with me, I didn’t care. 

So I got a phone call back from—well, I also told Con¬ 
gressman Yorty that I doubted whether his father- 
445 in-law could be of much help, because Mr. Howser 
had testified under oath in his deposition that he had 
radicated that Mr. March might have put up some money 
to finance this lawsuit against me, and so I got a call back 
from Congressman Yorty immediately that night. 

He said he had talked to his father-in-law in Los An¬ 
geles. He said that his father-in-law felt that Mr. Howser 
should drop this suit, it should not go to trial, and that he 
would talk to Mr. Smith, the publisher of the Los Angeles 
News, and try to work it out. 

So I then got a call from Bob Smith, either that night 
or the next morning, and he said that he and Mr. Harry 
March, the Vice President of Signal Oil, had arranged to 
have lunch with Mr. Howser; they were to have lunch the 
next day or the day after, I have forgotten, it was a Satur¬ 
day— 

Q. Let me interpose one question here— 

The Court. I think he has a right to finish his answer. 

Mr. Robb. And to ask one for the purpose of clarify¬ 
ing— 

The Witness. You ask it when I finish. 


Mr. Robb. All right. 

The Witness. (Continuing)—and Mr. Smith called me 
up after the luncheon was supposed to have taken place. 
He said that it was postponed a day, and they were going 
to have lunch the next day, or day after. Maybe it was 
two days later. 

446 He subsequently called me up right after the lunch¬ 
eon that he had with Mr. Howser and Mr. Harry 

March, and said that he had had a very nice talk with Mr. 
Howser and Mr. Howser seemed to want to get out of the 
lawsuit; that his attorneys were rather eager beavers about 
it, but he wasn’t enthusiastic about it; that Mrs. Howser 
had urged him to get out of it, but he said that Mr. Howser 
said he would have to call his attorneys in Washington. 

So Bob Smith said that he called him back in about an 
hour, and he said Mr. Howser said he had talked to his at¬ 
torneys and his attorneys said, ‘no, you have got to go 
ahead with it.’ That was the gist of the circumstances un¬ 
der which I talked to Mr. Smith about this suit. 

By Mr. Robb: 

Q. Now, the question that I wanted to interpose for the 
sake of clarity, did you understand that Mr. Smith and Mr. 
March invited Mr. Howser to have lunch with them? A. I 
don’t know, but I would assume so. 

Q. It wasn’t the other way around; Mr. Howser didn’t 
seek them out? A. I would assume that Harry March did 
invite Mr. Howser or maybe Mr. Smith did, I don’t know. 
I think it was held at Mr. Smith’s house. 

Q. Now— A. So you are probably right about 

447 that. 

Q. Yes. In other words, the idea came from them, 
not from Mr. Howser; correct? A. Well, I would assume 
that was the case, yes sir. 

Q. Yes. 


Q. Now, Mr. Pearson, did you ask Mr. Brown of San 
Francisco to go to see Mr. Howser to ask him to drop this 
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lawsuit? A. No, I did not and I will tell you exactly what 
happened. 

448 Q. Well, you have answered the question. You 
did not. A. I think I have a right to explain it be¬ 
cause you left an inference with the jury. 

Q. No, you said you didn’t and I will take that answer. 
A. Mr. Brown— 

The Court. I think that should be left to redirect exam¬ 
ination. Your counsel can bring it out on redirect exam¬ 
ination. 

The Witness. All right. 


488 Redirect Examination 
By Mr. Rogers: 


497 Q. Now, Mr. Robb asked you questions, Mr. Pear¬ 
son—asked you a question about whether you talked 

498 to Mr. Pat Brown about settling this suit, and your 
answer was no. Do you recall that? A. Yes, sir, but 

I don’t think that that was the exact question. I think he 
asked me whether I asked Mr. Brown to settle the suit and 
that was my answer, because I did talk to Mr. Brown about 
settling the suit. 

Q. Will you relate that conversation, please. A. He took 
the initiative in mentioning that. I had asked Mr. Brown 
if he would be a witness in this case, and he said that he 
would, but he also said that he thought— 

Mr. Robb. If the Court please, I think we are going out 
now—I think the answer up to now is not responsive, and 
I object to it. 

The Court. Read the question, please. 

The Reporter (reading): ^ 

“Q. Will you relate that conversation, please.” 

The Court. The answer is responsive. The witness is 
relating the conversation. 

Mr. Robb. No, but that question related back to the pre¬ 
vious question, which was about his talk with Pat Brown 
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about settling this suit, and he is talking about some other 
conversation now, as I take it. 

The Court. Suppose you confine your answer to the con¬ 
versation to which Mr. Rogers has referred. 

499 The Witness. Yes, Your Honor. 

I mentioned that only to try to give the full back¬ 
ground, but, briefly, Mr. Brown suggested to me that it was 
foolish for Mr. Howser to continue with this suit, and that 
he who was replacing Mr. Howser as attorney general of 
California, was going to see Mr. Brown—or Mr. Brown 
was going to see Mr. Howser, I think he said at the Miami 
conference of the Attorneys general, and he wanted to talk 
to him about finishing the whole suit, dropping it; that it 
would be very unpleasant for Mr. Howser; that his replac¬ 
ing Mr. Howser as attorney general would be embarrassing 
to him, somewhat, and so he later told me that he had talked 
to Mr. Howser about dropping this suit, and in fact he said 
that Mrs. Howser had talked to him likewise—I don’t know, 
maybe he talked to her first, I don’t know. He said that 
Mrs. Howser was a very charming and lovely lady, and had 
thought that her husband ought to drop it, and that she 
even thought that she might talk to me directly about it. 

But Mr. Brown reported to me afterwards that Mr. 
Howser said he had some difficulty with his attorneys, that 
he had taken this case on a contingent fee; they had to be 
paid, and they were intent on going ahead with the libel 
suit. ' 

He said that he didn’t think Mr. Howser was, but that 
there was another party to the suit, a Mr. Lentz, who 

500 had a part of it, and that Mr. Howser said it was 
pretty much beyond his control. 


613 Fred N. Howser, the plaintiff, resumed the stand 
as a witness in his own behalf and, having been previously 
duly sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Robb: 

Q. Mr. Howser, is it or is it not true that yon wanted 
to drop this case? 

614 Mr. Rogers. Now, Your Honor, I object to that. 
It is a collateral matter, wholly raised by counsel. 
The Court. Objection sustained. 

You are bound by the witness’s answer on cross exam¬ 
ination as to a collateral matter. 

Mr. Robb. Very well 
Step down. 


695 Opening Argument on Behalf of the Plaintiff 

Mr. Robb. May it please the Court, and you members 
of the jury: 


714 Now, you heard Mr. Pearson on the witness stand. 
I don’t think I need to talk a great deal about him, 

but what do you think about his appearance, on the ques¬ 
tion of malice? 

Did you see him slipping, dodging, and every time he was 
asked a question, when he possibly could he would pour out 
his venom on Mr. Howser. 

He would make a speech, and every time he would slip 
in some little nasty dig, and he even extended it to me and 
Mr. Bingham. He was like a cuttlefish, when you 

715 prodded him, he would exude inky filth over every¬ 
body. That is his technique. He came in here and 

he tried to smear Mr. Howser by every cute, cunning and 
slippery means as his command. He tried to smear him by 
Uewspaper clippings; he tried to smear him by insinuation; 
he tried to smear him by saying, “Oh, one of Mr. Howser’s 
ex-agents may have done something wrong.” 

Because some agent in the great Department of Justice 
in California has done something wrong, Mr. Pearson wants 
you to find that Fred Howser is a criminal 
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You saw the man on the witness stand. Do you think 
he was an honest, frank, open witness? 

Now some of you have served on juries before, in both 
the civil and the criminal sides. You know how to size up 
a witness. You have seen them. Do you think that Mr. 
Pearson impressed you as a frank, honest, open witness, or 
was he a slippery, slimy, equivocating fellow, who not only 
was trying to evade, but through the malice in his heart for 
Mr. Howser, was trying to pour on venom and filth every 
chance he got. 


729 Abgttment on Behalf of Defendant 

By Mr. William P. Rogers 

Mr. Rogers. May it please the Court, ladies and gentle¬ 
men: 


732 Do you remember when Mr. Robb asked Mr. Pear¬ 
son about possibly settling this lawsuit, and Mr. 

Pearson started to answer and tell him the conversation, 
and when the answer started to come out Mr. Robb realized 
it was unfavorable and he tried to stop him, and the Court 
told Mr. Pearson to continue his answer? Do you remem¬ 
ber that? Do you remember how Mr. Robb twisted and 
turned? 

Do you know why? Do you remember the answer he 
gave? The answer he gave was this; that he learned, Mr. 
Pearson learned, that Mr. and Mrs. Howser wanted 

733 to settle this case; wanted to stop the case; but they 
were prevented from doing that because Mr. Bing¬ 
ham and Mr. Robb had an interest in the lawsuit; they own 
part of it; they share in the verdict. 

And it also came out by Mr. Pearson’s answer that Mr. 
Bingham and Mr. Robb represent a competitor of Mr. Pear¬ 
son’s, another radio commentator. 

Now, keep those things in mind, ladies and gentlemen, 
and don’t be misled by these appeals on a high moral plane. 
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This is a case involving United States currency. This 
is a case where these people are trying to collect money 
from Mr. Pearson, and please don’t be misled into think¬ 
ing it is something else. 


743 Now, look at the investigation that Mr. Pearson 
made; consider whether this looks like a man who 

has malice. Look at the things he did. First he called the 
Long Beach Independent, which is the newspaper in Long 
Beach where Mulloy came from, and the facts about Long 
Beach checked out exactly. So he had verification for the 
fact that Mulloy was from Long Beach and knew what he 
was talking about insofar as the situation in Long Beach 
was concerned. 

He called the publisher of the San Francisco News, a man 
named Mr. Clarvoe, and Mr. Clarvoe told him that 

744 he had information that was similar to this, and he 
confirmed the truth of the information by saying 

that he had other information that indicated Mr. Howser 
had been closely associated with gamblers and was taking 
protection money. 

i Then Mr. Pearson went to the Bureau of Internal Reve¬ 
nue, and he went there for a very important reason. He 
knew that if Mr. Mulloy was telling something that was 
not true, that he would not report this to the government; 
Mr. Mulloy would not go to the F.B.I. and the Bureau of 
Internal Revenue if he was a faker, because he would get in 
trouble himself. So Mr. Pearson went to the Bureau of 
Internal Revenue, checked the information, and found out 
that it was accurate. He found out that Mr. Mulloy had 
gone to the Bureau of Internal Revenue, had made this re¬ 
port, and, as the testimony later on proved, the Bureau of 
Internal Revenue collected $2700 from Joe Irvine as the re¬ 
sult of the information which Mr. Mulloy gave them. 

Does that sound like a man who is lying? Do you think a 
man who was lying would go to the F. B. I. and the Bureau 
of Internal Revenue if he were not telling the truth? 
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And then Mr. Pearson talked to the Attorney General 
of the United States about Howser—Tom Clark. Mr. Clark, 
as you know, is now a member of the United States Su¬ 
preme Court. And Mr. Clark verified the fact that from 
his experience with Mr. Howser he thought he was con¬ 
nected with gamblers, and he thought that he had not prose¬ 
cuted the gambling ship off the Coast of California 

745 the way he should, and he told Mr. Pearson that his 
information was that Mr. Howser was intimate and 

closely associated with the gambling element in California. 

Now, that information came from the Attorney General 
of the United States. 

Do those things sound as if Mr. Pearson had malice 
toward Mr. Howser when he made checks like that? 

Mr. Robb, in his argument the other day, pointed out that 
the letters which we produced here to verify what Mr. Pear¬ 
son said about Tom Clark, didn’t say anything about the 
fact that Governor Warren thought Mr. Howser was in 
league with the gamblers. Well, of course it didn’t. Gov¬ 
ernor Warren isn’t going to put that in an official letter 
about his own attorney general who is a member of his own 
party. 

But he told Mr. Pearson that. And Tom Clark told Mr. 
Pearson that. And it certainly verified the fact as far as 
Mr. Pearson was concerned. 

The suggestion was made that why didn’t I call these 
witnesses—why didn’t I call Tom Clark, and why didn’t I 
call these people from California to verify those facts. 
Well, the reason I didn’t call them is this: it would merely 
be repetitious, and you know the court several times during 
the trial has suggested that we not be repetitious. If there 
is any doubt about it, if there were any doubt in Mr. Robb’s 
mind as to the truth of the things Mr. Pearson said, 

746 why didn’t he call the witnesses. He’s got the right 
to call the witnesses. He can subpoena Tom Clark. 

He took a lot of depositions in California, and he knew that 
Mr. Pearson’s testimony was going to be that. If he 
thought that there was any contradiction on the part of 
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these other witnesses, why didn’t he call these witnesses? 
That is why he is the lawyer for the other side. It is not my 
duty to call them. 

The testimony that Mr. Pearson gave about Tom Clark 
and about Governor Warren and about Mr. Clarvoe and 
these other people he checked with, the Bureau of Internal 
Revenue, is absolutely true. And ladies and gentlemen, 
there is no reason in the world, on this record, for you to 
disbelieve that testimony, because it is true. 

Mr. Pearson checked with Robert Smith, who is the As¬ 
sociate Editor of the Los Angeles News, and Mr. Smith 
told him that he had similar reports of pay-offs and other 
bad information on Mr. Howser. 

He checked with Edwin G. Brown, who is the District 
Attorney of Los Angeles County, and Mr. Brown told him 
that he had even more startling information, more exten¬ 
sive information about Mr. Howser’s connection with gam¬ 
blers and racketeers. 

In addition to that Mr. Pearson found that while Mr. 
Howser was District Attorney in Los Angeles County that 
there were 1240 arrests, I believe, for bookmaking, and that 
during that whole period of 15 months not one bookmaker 
went to jaiL 

747 How do you think that happened? Do you think, 
as Mr. Robb suggests, that it was the fault of the 
Judges? Who is responsible for the enforcement of law in 
an area? It is the District Attorney of that area. And in 
this case the District Attorney was Mr. Howser, and for 15 
months over 1240 bookmakers were arrested and not one 
single bookmaker, according to the information Mr. Pear¬ 
son received, went to jaiL 

If they weren’t getting protection, how on earth did that 
happen? 

Now, before the broadcast—Mr. Pearson learned all these 
things, but before the broadcast one other very important 
thing happened. Mr. Pearson learned about the Mendocino 
County case, and you recall from the record of the testi¬ 
mony here what that was. The Mendocino County case in- 
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volved Howser’s assistants, who were representing that 
they would give protection to slot machine operators if they 
were paid protection money. 

Now, that is undisputed. Mr. Pearson learned about that 
before the broadcast, and it was closely associated in his 
thinking with the information that Mulloy had given him, 
because it was the same kind of information. It didn’t re¬ 
late to the same incident, I grant you, but it was the same 
kind of information, namely, that Howser’s assistants were 
giving protection to gamblers, to slot machine operators if 
they were paid. 

748 And you will recall the broadcast in September of 
1948, and that is the broadcast in question; you will 

remember the broadcast, Mr. Pearson said that the Mendo¬ 
cino County Grand Jury had additional information about 
Howser’s ex-aides, and he pointed out that they were going 
to meet again on Tuesday. He made the broadcast on Sun¬ 
day night, you will recall, and on Tuesday the Grand Jury 
met just the way Mr. Pearson predicted, and these men 
were indicted, and you heard from the testimony that they 
were convicted and now one of them is in San Quentin. 

Now, that happened right at the time of the broadcast. 
Certainly that must have been a great shock to Mr. Howser, 
a greater shock than this broadcast, because here was spe¬ 
cific proof that his assistants, close assistants, you will re¬ 
member—you will remember from Mr. Pearson’s testi¬ 
mony—these were not just employees; these were people 
that he brought with him from the D. A.’s, and put in 
charge of his vice investigation. Right at the time of this 
broadcast, this happened. 

Now, keep that in mind, because it is a very important 
factor in the question of Mr. Pearson’s good faith. 

Certainly, if the California grand jury were indicting 
Mr. Howser’s assistants at the same time for a very similar 
act, it was very important verification for the information 
which Mr. Pearson had. 

749 Let’s go to the plaintiff’s case here for a minute. 

Do you remember the witness Joe Irvine? They 
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called him from California, and Mr. Robb referred to him 
in summation the other day as an Arkansas hillbilly, and 
indicated that he was awful dumb, and that I trapped him. 
Well, that isn’t true. He isn’t dumb. He is dumb like a 
fox. He made $24,000 one year. That is a lot more money 
than I ever made. He is not so dumb. 

You remember how Mr. Robb, when he started his testi¬ 
mony, led him over this business about his conviction, and 
you listened to the questions and answers and you would 
think it was a young fellow taking his girl out for a ride in 
the moonlight. It was wholly innocent, just a wonderful 
romantic experience. 

What happened? He was convicted; he got four years. 
It was white slavery. 

Mr. Robb tried to make you think that it was a ride in 
the park. It was white slavery. 

Then the rest of his life was spent as a bootlegger and 
then as a bookmaker. 

Now, I didn’t trick Joe Irvine. I just asked him about 
the case he had in 1948, because it was a very important 
matter. Mulloy said—testified that Joe Irvine was getting 
protection; that he was being protected, and I think that is 
true, he was getting protected. He has been a book- 
750 maker in Long Beach—even by his own admission— 

for years, and he has never spent any time in jail. 

How do you think that has happened if he wasn’t getting 
protection? 

Now, I asked him questions about this case in 1948 be¬ 
cause the evidence indicated to me that the case was fixed, 
and I wanted to find out what his answers were going to be. 

They brought him all the way from California to testify 
about something that happened in 1946, and he took the 
stand and he said, “In 1946 I didn’t pay any money, I 
didn’t give Jim Mulloy $1200.” 

Now, that was the whole purpose of his testimony. That 
is why they brought him all the way from California, to 
testify that he didn’t do something in 1946, and his memory 
was pretty clear on that. 
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So I asked him about his own case, in 1948. Do you re¬ 
member what he said? He said, “I don’t remember about 
that case, it was too long ago.” 

Too long ago ? It was 1948. It was two years after the 
$1200 was passed. If he couldn’t remember what happened 
in his own case, in 1948, how could you possibly believe 
what he said happened in 1946? 

That man Irvine wasn’t so dumb. I asked him why he 
had two lawyers. He said it was a tough case to beat. That 
is not so dumb. 

751 He wasn’t so dumb. He had tough case to beat. 

How did he beat it? Well, was it just a coincidence? 
Was it just a coincidence that Mr. Howser’s brother-in-law 
w r as the prosecutor, the head prosecutor in charge of the 
case? Just a coincidence? Was it just a coincidence that 
he hired as his attorney Harry Albert, the man who was in 
charge of Mr. Howser’s campaign in Long Beach? Was 
that just a coincidence? Was it just a coincidence that he 
couldn’t remember whether Mr. Hoy, the main witness, the 
man who worked for Mr. Howser, didn’t show up at the 
trial? Do you believe him when he says that, he doesn’t 
remember whether he showed up at the trial or not? 

Was it just a coincidence that Mr. Mulloy, just as he said, 
took the money from Irvine to pay Harry Albert? 

Was it just a coincidence—although it was a very hard 
case to beat—that he got out scot free. 

I don’t know. It is hard to believe. 

Why do you think Joe Irvine hired Mr. Mulloy after the 
campaign? You remember the testimony. The testimony 
is that the campaign was in the fall of ’46, and that there¬ 
after, sometime the next year, Mr. Mulloy went to work for 
Joe Irvine. Why do you think he did that? Do you think 
it just happened? Of course not. He went to work for him 
because Irvine wanted someone who had been tied up with 
Howser to work for him, to give him additional protection. 
And he got it. And when he got arrested, later on, he beat 
the case. 

• ••••••*♦• 
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Now, all the evidence in this case points to the 

760 trnth of what Mr. Mulloy testified to. Irvine is a 
bigtime bookmaker; never spent a day in jail, while 

he was in Long Beach, for bookmaking, according to the 
record. 

I have already talked to yon about the case he had. 

761 He was able to beat that case. Mr. Howser repre¬ 
sented his brother Pat Irvine, and Pat Irvine and 

Joe Irvine were partners in 1946 when this happened. This 
happened in 1946, and Joe Irvine testified that he and Pat 
Irvine were partners in the bookmaking business at that 
time. And Mr. Howser had represented them. 

Now, do you recall the testimony that there was an entry 
on Mr. Irvine’s books, just about the time the pay-off was 
made of $1200, the entry was $1600-and some dollars. So 
it coincided in time with Mulloy’s testimony. 

Do you remember that the record shows that right after 
that, the next year, Joe Irvine had an income of $24,000, 
the first year that Mr. Howser was Attorney General? 

Mr. Robb will argue that the next year, 1948, he didn’t 
have as much income, and for a very good reason. 

By 1948 Mr. Howser was having trouble with the Crime 
Commission, so that any protection he gave was of no 
value in 1948. 

But the significant fact is that 1947, following the pay-off, 
his income went from $6,000 to $24,000. 

769 Closing Argument on Behalf of Plaintiff 

by 

Herbert M. Bingham 

• ••••••••• 

So far as this trial of 1948 is concerned, Mr. 
780 Rogers would have you believe that Ted Sten, Mr. 

Howser’s brother-in-law, was in some way connected 
with the prosecution. There is no evidence in the record 
to that effect, and if we had been permitted to read a depo¬ 
sition, you would have gotten a full story of that incident. 




Mr. Rogers. Now, I object, if Your Honor please. 

Mr. Bingham. Now, if Your Honor please— 

The Court. I think the Court takes the responsibility 
for its rulings on the evidence. 

Mr. Bingham. Only on objection of counsel, Your 
781 Honor. 

The Court. Yes, but I do not think it is proper for 
either counsel to criticize the other for objecting to evidence 
so long as the Court sustains the objection; both counsel 
have a right to have the case tried in accordance with the 
rules of law. 

• ••••••••• 

787 Chabge to the Jttby 

The Court (Holtzoff, J.): Ladies and gentlemen of the 
jury, we have now reached the final stage of this trial, and 
the case is about to be submitted to you for decision. 

Fred N. Howser, as the plaintiff, is suing Drew Pearson, 
as the defendant, for damages which the plaintiff claims 
were caused him by the defendant as a result of a defama¬ 
tory statement which the defendant is claimed to have made 
concerning the plaintiff. 

It now becomes your duty to determine whether the 
plaintiff is entitled to recover damages from the defendant 
on his claim, and if so, what the amount of the damages 
should be. 

This decision must be reached by you solely on the evi¬ 
dence adduced at this trial. Everything else is extraneous 
and must be laid aside. 

You must arrive at your concluson carefully and delib¬ 
erately, calmly and dispassionately, objectively and im¬ 
partially, without any feeling or emotion of any kind; with¬ 
out any sympathy on the one hand, or prejudice on the 
other. 

It is the function of the Court, that is it is my 

788 function and my duty, to instruct the jury as to the 
law governing this case. You are bound and obli¬ 
gated to follow the Court’s instructions as to the law. 
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On the other hand, you ladies and gentlemen of the jury 
are the sole judges of the facts. You must determine the 
facts yourselves on the basis of the evidence adduced at this 
trial, and solely on the basis of the evidence as you under¬ 
stand it to be. 

For the purpose of aiding and assisting the jury, it is also 
the Court’s function to summarize the pertinent portions 
of the evidence, but the Court’s discussion of the evidence 
is not binding on you. It is done only to aid and assist the 
jury in arriving at its conclusions. 

If your recollection of the evidence and your understand¬ 
ing of the evidence should in any particular differ from the 
Court’s recollection or the Court’s understanding in regard 
to the facts, then it is your recollection and your under¬ 
standing of the evidence that must prevail, because you are 
the final judges of the facts. My instructions are binding 
on you only as to the law. 

In determining the issues of fact submitted to you for 
decision, you will consider and weigh the testimony of all 
the witnesses who have testified at this trial, as well as all 
the circumstances concerning which testimony has been 
given. 

You are the sole judges of the credibility of the 
789 witnesses. I mean by that, that it is for you and you 
alone to decide what witnesses to believe and what 
witnesses to disbelieve. 

In determining whether to believe the testimony of any 
witnesses and in weighing the testimony of any witness, 
you may consider any circumstance or any factor that 
seems to you to bear on the decision of the question. 

For example, you may consider the demeanor and the 
behavior of the witness on the witness stand; the witness’s 
manner of testifying; whether the witness impressed you 
as a truth-telling individual; whether the witness impressed 
you as having an accurate memory and recollection; 
whether the witness has any interest in the outcome of this 
case; and whether the witness has any motive for telling 


anything but the truth. All these matters, as well as any¬ 
thing else that seems to you to bear on the question of the 
credibility of any witness, you may consider and weigh in 
determining what testimony to believe and to what extent 
to credit it. 

If you find that any witness deliberately tesitfied falsely 
concerning any material fact as to which that witness could 
not have possibly been mistaken, you are then at liberty, if 
you see fit to do so, to disregard the entire testimony of 
that witness or any part of that witness’s testimony. 

Some of the witnesses in this case did not personally tes¬ 
tify in Court. Their testimony was taken prior to the trial 
before a notary public, and the transcript of that 
790 testimony was read at the trial. Testimony taken 
in this manner is known as a deposition. Such testi¬ 
mony is entitled to the same consideration and to the same 
judgment on your part with reference to its weight as is 
the testimony of witnesses who testified in person on the 
witness stand. You are not to discount such testimony 
merely because it comes to you in the form of deposition. 

I shall now pass on to a discussion of the specific issues 
involved in this case. Under our law everyone has a right 
to say or write what he chooses, but if without justification 
he makes a defamatory statement concerning another per¬ 
son, he is responsible for the damages, if any, that he may 
have caused to that person. 

A defamatory statement is a statement that tends to 
harm the reputation of another person so as to lower him 
in the estimation of the community or to deter other per¬ 
sons from associating or dealing with him. A defamatory 
statement may also be defined as a statement that tends to 
bring another person into contempt, ridicule, or disgrace. 

For example, a statement imputing that another person 
had committed a crime is defamatory of that other person. 

In this case it is undisputed that on September 12, 1948, 
the defendant Pearson made a radio broadcast from Wash¬ 
ington, D. C., which was carried over stations in ten west¬ 
ern states. The states are California, Oregon, Wash- 
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791 ington, Arizona, Colorado, Idaho, Nevada, New 
Mexico, Texas, and Utah. This broadcast contained 

the following statement, as I quote.: 

“I hold in my hand a sworn affidavit stating that in 
September, 1946, when Howser was Long Beach Dis¬ 
trict Attorney and a candidate for State’s Attorney 
General, he accepted twelve $100 bills passed on to him 
from a well known Long Beach gambler. That $1,200 
was nothing less than protection money—in other 
words, a bribe!” 

This ends the quotation. 

This statement charged the plaintiff with accepting a 
bribe. It therefore accused him of committing a crime, and 
it was therefore a defamatory statement, and the Court so 
rules: 

i The principal question in this case is whether the de¬ 
fendant had a legal justification for making this statement 
under the rules of law which I shall proceed to discuss. 

1 It is no defense that in making a defamatory statement 
the defendant merely repeated or quoted a statement made 
by another, even if that other statement was in the form of 
an affidavit. It makes no difference whether a defamatory 
statement is originated by the defendant or merely re¬ 
peated by him on the basis of a statement made to him. 

There may, however, be any one of several grounds for 
justifying the making of a defamatory statement. One jus¬ 
tification is the truth of the statement. If the defamatorv 
statement is true, the person concerning whom the 

792 statement is made has no right to complain and may 
not recover any damages. Everyone has a right to 

tell the truth and no one has any legal right to object to 
the truth about himself, no matter how painful or distress¬ 
ing that truth may be. If, however, the defendant in an 
action for defamation claims that the defamatory statement 
is true, the burden of proof is on him to prove by a pre¬ 
ponderance of evidence that the statement is true. 
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Now, what is meant by the words “ preponderance of evi¬ 
dence ’ ’ ? They merely mean that in order that you may find 
that the statement is true, you must be reasonably satis¬ 
fied from the proof that the allegations are true. This re¬ 
quirement does not mean that the defendant must produce a 
greater number of witnesses than the plantiff, but merely 
that you must be reasonably satisfied of the truth of the 
statement. 

To state the same thought in a somewhat different way, 
“preponderance of evidence” means evidence of greater 
convincing force. 

The duty of the jury is to weigh the evidence carefully 
and to find a verdict for the party in whose favor the evi¬ 
dence preponderates. If the evidence is evenly balanced on 
the issue of truth, then that issue must be resolved in favor 
of the plaintiff. 

The defendant contends that the statement he made about 
the plaintiff is true, and offered evidence to sustain that 
contention. 

793 Now, you must bear in mind that what the de¬ 
fendant was told by someone else about the plaintiff 
is not evidence of the truth of the charge. So, too, news¬ 
paper and magazine articles are not evidence. But in order 
to prove that the charge was true, the testimony of James 
Mulloy was read in evidence. 

Mulloy testified that in the fall of 1946 he was employed 
at the plaintiff’s campaign headquarters while the plaintiff 
was a candidate for public office. He further testified that 
during that time a bookmaker by the name of Joseph Irvine 
handed him—Mulloy—an unsealed envelope containing 
twelve $100 bills, and asked him to deliver the envelope to 
the plaintiff. 

Mulloy further testified that three or four days later the 
plaintiff called at the campaign headquarters, engaged Mul¬ 
loy in conversation, and that during that conversation Mul¬ 
loy passed the envelope with its contents to the plantiff. 
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On the other hand, the plaintiff took the witness stand 
and denied that Mulloy ever handed him this envelope or 
its contents, or that he ever received any money in any 
fashion from Irvine. Irvine also testified that he never 
handed any money to Mulloy to give to the plaintiff, and 
denied that he gave the plaintiff any money in any manner 
whatsoever. 

It is for you, ladies and gentlemen of the jury, to decide 
whom to believe and where the truth lies. 

If you find that the defendant has established by a 

794 preponderance of evidence the substantial truth of 
the charge he made against the plaintiff, then the 

plaintiff is not entitled to recover, and that would end your 
function. 

On the other hand, if you find that the defendant did not 
establish the truth of the charge he made against the plain¬ 
tiff, then there is still another issue for you to consider. 

As I indicated to you at the beginning of my remarks, 
the broadcast involved in this case originated in the Dis¬ 
trict of Columbia but was not carried by any radio stations 
in the District of Columbia. It was carried only by radio 
stations in ten western states. The rights and liabilities 
of the parties must be governed by the law of the states 
where the broadcast was heard, and not by the law of the 
District of Columbia where it originated. The state con- 
cededly in which the plaintiff was most affected by the 
broadcast was his home state of California. 

The law of California relating to defamation differs in 
an important respect from the law of some other states. 
The law of California regards the official conduct of public 
officers as a matter of public concern, of which every citi¬ 
zen may speak, provided he does so in good faith and with¬ 
out malice. Consequently, under the law of California, if a 
person makes a defamatory statement concerning a public 
official or a candidate for public office, he is not liable for 
damages even if the statement is false, provided the 

795 statement is made in good faith and without actual 
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malice. This right is known in the law as a qualified privi¬ 
lege. 

The burden of proof is on the defendant to establish that 
he acted without actual malice, and if he establishes ab¬ 
sence of malice, then under the California law he is not 
liable and the plaintiff would not be entitled to recover 
damages in respect to such circulation of the defamatory 
statement as took place in California. 

The same rule of law prevails in Arizona and Utah, and 
the remarks I made concerning the circulation of the de¬ 
famatory statement in California are equally applicable to 
the circulation of the defamatory statement in Arizona and 
Utah. 

This rule, however, does not apply in the other seven 
states involved in this case. As to so much of the circula¬ 
tion of the defamatory statement as took place in those 
other states, lack of actual malice is not the defense, and the 
plaintiff would be entitled to recover damages as to that 
part of the circulation of the defamatory statement unless 
you find that the truth of the statement has been estab¬ 
lished. 

I have told you that under the law of California, Arizona, 
and Utah, absence of actual malice in the making of the 
statement would be a complete defense. What, then, is 
actuaTmalice? Actual malice means a desire and an inten¬ 
tion to harm the person concerning whom the defamatory 
statement was made, or personal spite, ill will, or 
796 hostility towards him, coupled with an intent to in¬ 
jure him. 

Actual malice may also be inferred from a wanton, will¬ 
ful or reckless disregard of the rights of the person con¬ 
cerning whom the statement is made. 

Malice is a state of mind, and a state of mind cannot be 
proven directly, because no one can fathom the operations 
of the mind of another human being. Presence or absence 
of malice may be inferred from circumstances, from things 
done, from things said, as well as the surrounding circum- 


stances; as well as from the testimony of the person him¬ 
self as to his own state of mind. 

!ln this case, on the question of the presence or absence 
of malice, the defendant Pearson testified that he did not 
know the plaintiff personally; that he bore him no ill will, 
and had no hostility toward him; that he became interested 
in the plaintiff because of the plaintiff’s activities in the 
tidelands oil controversy in which the defendant also par¬ 
ticipated. 

The defendant further testified that the information 
which formed the basis of the defamatory statement was 
brought to him voluntarily by Mulloy, who had at one time 
been employed at the plaintiff’s campaign headquarters; 
that the defendant had Mulloy interviewed by three differ¬ 
ent lawyers, each of whom was impressed with Mulloy, and 
later when Mulloy was extremely ill, Mulloy expanded the 
information that he had previously given to the de- 
797 fendant and put it in the form of an affidavit. 

The defendant also testified that before using the 
information, he checked on the plaintiff in a general way 
and was given some derogatory information of a general 
character concerning the plaintiff, by responsible officials, 
which to the defendant’s mind supported the likelihood of 
Mulloy’s information being true. 

i The defendant further testified that Mulloy had given 
him other information which the defendant had found to be 
true, and therefore he thought that he was justified in be¬ 
lieving Mulloy, and that he did in fact believe the infor¬ 
mation to be true. 

John Donovan, the defendant’s personal attorney, testi¬ 
fied that at the defendant’s request he interviewed Mulloy 
and that he became convinced that Mulloy was a credible 
person, and so advised the defendant. 

George Bowden, a Chicago lawyer, also testified that he 
interviewed Mulloy at the defendant’s request; that he be¬ 
came convinced of Mulloy’s sincerity and credibility, and 
so advised the defendant. 


On the other hand, the plaintiff contends that the de¬ 
fendant should have gone further and have investigated 
Mulloy’s character and background, and suggests that if 
the defendant had done so, he would have come to the con¬ 
clusion that Mulloy should not have been believed. 

798 Now, the defendant’s obligation was to do what a 
reasonable man would do under the circumstances. 

He was under no obligation to exhaust every possible means 
of investigating this story, but merely to do, as I say, what 
a reasonable man would do. 

It is for you to determine what weight should be given to 
the testimony on this issue and whether under the circum¬ 
stances the defendant acted reasonably. That is something 
that you, and you alone, have to decide. Whether or not 
the defendant acted reasonably may be regarded by you as 
some evidence of the presence or absence of malice. The 
ultimate question, however, on this aspect of the case is 
whether the defendant acted with or without actual malice 
towards the plaintiff in making the broadcast. 

As I have already told you, if you find that the defendant 
has established the truth of the statement, that ends the 
case and the plaintiff is not entitled to recovery. 

On the other hand, if you find that the truth of the state¬ 
ment has not been established, then the plaintiff is entitled 
to recover. The extent of the recovery in that event de¬ 
pends on the question, first, whether the defendant has 
established that he acted without actual malice. If he was 
free from actual malice, then under the law of California, 
Arizona and Utah—as I have said before—he is not liable 
for damages. But even if he was free from actual 

799 malice, but has failed to establish the truth of the 
statement, he is liable under the law of the other 

seven states, and in that event the amount of the damages 
must be limited to the damages that the plaintiff sustained 
by the circulation of the statement in the other seven states. 

If, however, you find that the defendant made his broad¬ 
cast with actual malice against the plaintiff, then the plain- 
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tiff is entitled to recover damages under the laws of all ten 
states involved. 

In other words, damages for the entire broadcast as it 
was circulated in the ten states. 

On the issue of presence or absence of malice, the burden 
of proof is on the defendant to establish by a preponderance 
of evidence that he acted without malice. 

' I shall now discuss how you are to determine the amount 
of damages, if you reach that issue. 

In an action for defamation, the question, “What dam¬ 
ages should be awarded ?” is peculiarly a matter for the 
decision of the jury. In general, damages recoverable in 
an action for defamation are for the plaintiff’s loss of repu¬ 
tation in the minds of those who knew him or knew about 
him, together with the mental suffering as a result of the 
circulation of the defamatory statement. In this connec¬ 
tion, the jury may consider the character of the defamatory 
statement; the possible effect of the language used, as well 
as the effect which it may have been proven to have 
800 had. So, too, the jury may consider the area of the 
circulation and dissemination of the statement, as 
well as possible future harm which it is reasonably as¬ 
sumed may come to the plaintiff as a result of this state¬ 
ment. 

1 The jury may also consider whether the plaintiff’s repu¬ 
tation was good or bad in determining the extent to which 
it may or may not have been damaged. 

1 In general, the jury should arrive at what it regards to 
be a fair financial equivalent for the derogation or detrac¬ 
tion from the plaintiff’s reputation in the community that 
the statement may have occasioned. 

The defendant contends that the plaintiff’s reputation 
was bad before the broadcast was made, and that therefore 
the plaintiff sustained no damage to his reputation by rea¬ 
son of the broadcast. 

The law presumes everyone’s reputation to be good until 
the contrary appears, and consequently there is a presump- 
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tion in law that the plaintiff’s reputation was good before 
the defendant’s broadcast. The defendant, to overcome 
this presumption, called a number of witnesses who testi¬ 
fied that the plaintiff’s reputation was bad, and the plaintiff 
called a number of witnesses who testified that his reputa¬ 
tion was good. 

It is for you to determine what the plaintiff’s reputation 
was, after weighing the testimony of the various witnesses. 

Now, if you find that the plaintiff’s reputation was 

801 such that he sustained no damages by reason of the 
broadcast, the plaintiff is entitled to recover not 

more than nominal damages. By nominal damages is meant 
damages in a nominal or in a trifling amount, such as one 
dollar. 

In order to justify an award of substantial compensa¬ 
tory damages to the plaintiff, as a result of the broadcast in 
the seven states of Idaho, Washington, New Mexico, Ore¬ 
gon, Colorado, Texas, and Nevada, you must find that the 
plaintiff suffered some substantial injury in those states as 
a result of the broadcast. 

If you find that there were only an insubstantial number 
of persons in those states who knew of the plaintiff and 
heard the broadcast, and that therefore the plaintiff’s repu¬ 
tation was not substantially damaged in those states, then 
the amount of the damages that the plaintiff may recover 
as to the circulation of the broadcast in those states should 
be proportionately small, or even purely nominal. 

Now, if you find that the truth of the defamatory state¬ 
ment has not been established, and if you also find that the 
defendant acted with actual malice, then you should also 
consider whether in addition to compensatory damages to 
repay plaintiff for the injury done by the defamatory state¬ 
ment, you should also award what the law calls punitive 
damages, or exemplary damages. 

Whether or not to award punitive or exemplary 

802 damages is entirely within the discretion of the jury. 
The jury has a right to award punitive damages or 
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not to award them, as it sees fit within its sound judgment. 

Punitive or exemplary damages may be awarded as a 
punishment to the defendant and as a deterrent or example 
to others. The amount that should be awarded as punitive 
damages, if punitive damages are to be awarded at all, is 
also entirely within the discretion of the jury. 

But bear in mind that punitive damages may be awarded 
only if it is established by the plaintiff that the defendant 
acted with actual malice or with such reckless, willful and 
wanton disregard of the plaintiff’s rights as to amount to 
actual malice. 

In determining whether to award punitive damages and, 
if so, the amount of such damages, the jury may consider 
all of the circumstances; the motives of the defendant; the 
intent with which he made the statement; the presence or 
absence of provocation, or the presence or absence of a 
reasonable ground for making the statement; the extent of 
the injury sustained by the plaintiff, as well as the defend¬ 
ant’s financial means. 

In this case, ladies and gentlemen of the jury, instead of 
asking you to render a general verdict for the plaintiff or 
for the defendant in the usual form, the Court will ask you 
to render what is known in the law as a special verdict. 

That is, you will be asked to answer certain questions 
803 which will be submitted to you in writing. Your 
foreman will write your answers on the form which 
will be handed to you. 

Now, the questions are as follows—I shall submit them 
to you in writing, but I think before doing so I shall go over 
them orally: 

Question 1. Has the defendant established that the state¬ 
ment made by him concerning the plaintiff was true? 

Answer “yes” or “no”. 

And following each question there is a blank space for 
the answer. 

Now, if question No. 1 is answered “yes”, that ends the 
case so far as you are concerned, and no other questions 
need be answered. 
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If question No. 1 is answered “no”, then you proceed to 
question No. 2: 

Has the defendant established that the statement was 
made by him without actual malice ? 

Answer “yes” or “no”. 

Question No. 3. If question 2 is answered “no”, has the 
plaintiff suffered any damages as the result of the broad¬ 
casting of the statement, and is so, in what amount? 

Answer “yes” or “no”; and if you answer yes”, state 
amount of damages in dollars. 

Question 4. If question 2 is answered “no”, has the de¬ 
fendant acted with such actual malice or such wanton, 
804 reckless and willful disregard of the plaintiff’s rights 
as should entitle the plaintiff to receive punitive 
damages in addition to the damages stated in answer to 
question 3? 

Answer “yes” or “no”. 

This is question 4(a). 

Now, question 4(b): If your answer to (a) is “yes”, 
state the amount of punitive damages plaintiff should re¬ 
ceive. 

And you answer that in dollars. 

Question No. 5: If question 2—that is the question which 
relates to the presence or absence of malice—if question 2 
is answered “yes”, namely, that the defendant acted with¬ 
out malice, has the plaintiff suffered any damages as a re¬ 
sult of the broadcasting of the statement in the states of 
Oregon, Washington, Nevada, Idaho, Colorado, Texas, and 
New Mexico only, and excluding California, Arizona, and 
Utah? And, if so, in what amount? 

Now, ladies and gentlemen of the jury, this concludes the 
instructions that I am going to give you. As of course you 
are aware, your verdict must be reached by a unanimous 
vote. That means that each question, insofar as it has to be 
answered, must be answered by a unanimous vote, and your 
foreman, whom you will elect upon reaching the jury room, 
will write in the answers to each of these questions and 
then sign the statement in your behalf. 



102 


You should approach the issues of this case, ladies 
805 and gentlemen, as men and women of affairs, in the 
manner in which you would approach any other im¬ 
portant matter that you have occasion to decide in the 
course of your everyday life. 

Consider it in the jury room carefully and deliberately in 
the light of the instructions that I have given you, using 
the same practical approach, the same common sense, the 
same practical intelligence that you would employ in de¬ 
termining any other important matter that you have to de¬ 
cide in the course of your own affairs. 

Are there any objections to the instructions? If so, you 
may come to the bench. 


811 The Court. Ladies and gentlemen, at the request 
of plaintiff’s counsel, I am going to make two addi- 

812 tional observations to you. 

On the question as to whether the defendant acted 
with or without malice, the plaintiff also argues in addition 
to the matters that I have already outlined, that the defend¬ 
ant made a prior broadcast on a prior occasion about the 
plaintiff. 

Is is for you to determine what, if any, weight should be 
accorded to this circumstance. 

Now, one other matter, that is, should you find that the 
defamatory statement was false, then you have a right to 
consider the fact that it was false on the question as to 
whether there was malice in the making of the statement. 
But that is only one circumstance that you may consider to¬ 
gether with all the other circumstances. 

Now, ladies and gentlemen of the jury, you may retire. 
Upon reaching the jury room, you will first select a foreman 
from among yourselves, who will preside over your delib¬ 
erations, and will write out the answers to the questions 
after you have reached a decision as to them, unanimously, 
and who will speak for you in the delivering of your verdict. 

You may follow the marshal. 



I am now referring to the twelve regular jurors. 

I am going to ask the two alternate jurors to remain for 
a moment. 

(Whereupon the twelve regular jurors retired at 2:25 
o’clock p. m., to deliberate of their verdict.) 


815 Verdict op the Jury 

(Whereupon, at 9:10 o’clock p. m., the jury returned to 
the courtroom with their verdict, as follows): 

The Deputy Clerk. Mr. Foreman, has the jury agreed 
upon a verdict? 

The Jury Foreman. We have, your Honor. 

The Deputy Clerk. As to question No. 1, has the de¬ 
fendant established that the statement made by him con¬ 
cerning the plaintiff was true? 

The Jury Foreman. Yes, sir. 

(At this point the special verdict held by the jury fore¬ 
man was handed to the Clerk, who, in turn, handed it to 
the Court.) 

Mr. Robb. May the jury be polled, your Honor? 

The Court. Just a moment. 

(The Court observed the special verdict handed to 
him.) 

816 The Court. The jury apparently has answered all 
of the questions, so you may take the verdict on all 

of them. 

The Deputy Clerk. Question No. 2: Has the defendant 
established that the statement was made by him without 
actual malice? 

The Jury Foreman. Yes. 

The Deputy Clerk. Question 3: Has the plaintiff suf¬ 
fered any damages as the result of the broadcasting of the 
statement and, if so, in what amount? 

The Jury Foreman. None. 

The Deputy Clerk. Question No. 4: Has the plaintiff 
established that the defendant acted with such actual malice 
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or such wanton, reckless and willful disregard of the plain¬ 
tiff’s rights as should entitle the plaintiff to receive punitive 
damages in addition to the damages stated in answer to 
question 3? 

The Jury Foreman. No. 

The Deputy Clerk. 4(b): If your answer to (a) is yes, 
state the amount of the punitive damages plaintiff should 
receive. 

The Jury Foreman. None. 

The Deputy Clerk. Question No. 5.: Has the plaintiff suf¬ 
fered any damages as a result of the broadcasting of the 
statement in the states of Oregon, Washington, Nevada, 
Idaho, Colorado, Texas, and New Mexico only, and 
817 excluding California, Arizona, and Utah; and if so, 
in what amount? 

The Jury Foreman. None. 

The Court. You will sign the verdict, Mr. Foreman, and 
then hand it to the Clerk. 

The Jury Foreman. Yes. 

(The special verdict referred to was handed to the 
Deputy Clerk.) 

The Deputy Clerk. Members of the jury, this is your 
verdict, so say you each and all? 

(The members of the jury nodded affirmatively.) 

Mr. Robb. May the jury be polled, your Honor? 

The Court. Poll the jury. 

• ••••••••• 

839 Excerpts from Hearing Upon Plaintiff’s Motion 

for New Trial. 

■ Mr. Robb: • • • Now, in questioning Irving, counsel de¬ 
veloped from him, not by insinuation but by getting an¬ 
swers from him, that he was arrested for gambling in 1947 
and tried in Long Beach, California. That to represent 
him he retained Harry Albert, a lawyer who had been ac¬ 
tive in behalf of the plaintiff in the 1946 campaign; that 
Irvine sent this man Mulloy to Harry Albert with part of 
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the fee; that Mr. Howser’s brother-in-law, Ted Sten, was 
in charge of the Long Beach branch of the District Attor¬ 
ney’s office at the time the trial took place, and that Irvine 
was acquitted. 

The Court. Well, even if those questions contained in¬ 
sinuations or suspicions of corruption, the answers to the 
questions were unfavorable to the examining counsel, were 
they not? 

Mr. Robb. That may be true, if the Court please, but 
sufficient answers had been obtained which were fa- 
840 vorable to justify counsel in his argument to the 
jury, in making the argument as he did make it, that 
that trial was fixed. 


841 The Court. Now, of course, what you were read¬ 
ing from—I want to make sure that I understand 

correctly—was from the summing up of counsel? 

Mr. Robb. That is correct. 

The Court. Of course, the Court having determined the 
admissibility of the evidence as of the time the evidence 
was offered. 

Mr. Robb. That is correct. 

The Court. And the summing up came much later. 

Mr. Robb. My thought is this, if the Court please: 

842 that argument was justified in the light of the record 
that had been made in this case, in the light of the 

evidence which had been taken, and which, by reason of our 
inability to place before the jury the deposition of Sten, 
Mr. Howser’s brother-in-law, was uncontradicted. We of¬ 
fered the deposition of Sten, if the Court please, to show 
that that bookmaking case was not corruptly disposed of, 
that it was disposed of in a proper manner, to refute the in¬ 
ferences which counsel drew, and I say properly drew, from 
the record as it had been made. 

The Court. Now, let me see if I recall the situation cor¬ 
rectly : 
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Certain questions were asked by Mr. Rogers of the wit¬ 
ness Irvine on cross-examination for the purpose of elicit¬ 
ing answers, I presume, which would have indicated cor¬ 
ruption in the handling of the bookmaking case. The an¬ 
swers given by the witness, however, were unfavorable to 
the examining counsel. That being so, on what theory do 
you have the right to corroborate the witness on a matter 
which, after all, is collateral? 

Mr. Robb. Had they all been unfavorable, if the Court 
please, it might have been different, but they were not all 
unfavorable, because the witness admitted that he was ac¬ 
quitted. He admitted that he got Albert to represent him. 
He admitted he knew about Albert’s relationship with 
Mr. Howser, and Ted Sten’s relationship with Mr. 
Howser. 

843 The Court. He also said that the only reason he 
retained Albert was because Albert was a good and 
experienced lawyer, or words to that effect. 


Excerpts from Deposition of Ted C. Sten. 

857 Ted C. Sten, produced as a witness on behalf of 
the plaintiff, being first duly sworn to tell the truth, 
the whole truth and nothing but the truth, testified as fol¬ 
lows: 


Direct examination. 

By Mr. Robb: 

Q. Would you give us your full name? A. Ted C. Sten. 
Q. Your address? A. 764 Terrain, Long Beach. 

Q. How long have you lived in Long Beach? A. 30 years. 
Q. What is your occupation? A. Deputy district attor¬ 
ney in charge of the Long Beach branch office. 

Q. How long have you held that position? A. 
858 Since January, 1941. 

Q. Prior to that time what was your occupation? 
A. From 1934 to 1941 I was in private practice of law in 
the City of Long Beach. 
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Q. In general, what are your duties as deputy district 
attorney in charge of the Long Beach office? A. To direct 
and supervise the functions and activities of the Long 
Beach branch office of the District Attorney of Los Angeles 
County, and try cases. 

Q. By the way, you and Mr. Howser, the plaintiff in this 
case, are brothers-in-law, is that right? A. That is right. 

Q. You were in charge of the office, were you, sir, on 1947, 
when the case of a man named Joseph Irvine and Henry 
Jewett was tried? A. I was. 

Q. What was your connection with the case, if any? 
A.To assign t i deputy, Anthony Joyce, deputy district at¬ 
torney assigned to the Long Beach office, to try the prelim¬ 
inary hearing in the matter, also to assign the deputy, 
Thomas B. McNary, who handled the trial of the matter in 
the Superior Court on the trial of the case. In addition to 
that, in view of your general question, any matter of dis¬ 
position of the case would have to be discussed with me, 
and in that particular case was discussed with me, 
859 that is the disposition thereof by trial. 

Mr. Bingham: May we go off the record? 

(Discussion by counsel off the record.) 

Mr. Robb: Have you recently refreshed your recollection 
concerning that case by examining the records of your 
office? A. I have. 

Q. What was the charge against this man? A. Violation 
of Section 337a, Subdivision 2, of the Penal Code of the 
State of California, which is commonly classed as the 
bookmaking statute, and one subdivision of which there are 
seven, I believe. 

Q. Would you tell us what the jurisdiction of your office 
was at that time, and I assume now, over bookmaking and 
gambling offenses was? A. The district attorney’s office 
within the City of Long Beach, which is an incorporated, 
chartered city, handles only felony criminal matters. That 
is to say, those offenses which are punishable by imprison¬ 
ment in the state prison. The bookmaking section, 337a, 
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by the term of its punishment is a felony by virtne of the 
fact it carries maximnm penalty of imprisonment in the 
state prison for not to exceed one year. So as the resnlt 
we handle all bookmaking cases arising within the City of 
Long Beach. Onr particular branch office has also handled 
bookmaking cases arising in San Pedro, the San 

860 Pedro area, which is part of the Long Beach juris¬ 
diction, in the territorial jurisdiction of the district 

attorney’s area. We also handle bookmaking cases in Sig¬ 
nal Hill, which is an incorporated city of the sixth class. 
Within the city of Long Beach we do not handle any mis¬ 
demeanor and gambling offenses. Violation of the state 
Penal Code relative to gambling, such as violation of 319 
of the Penal Code, which is the lottery statute, which is a 
misdemeanor, and Section 330a of the Penal Code, a mis¬ 
demeanor also, which covers banking and percentage games, 
such as dice, roulette, fantan, faro, and like offenses, we 
handle no violations of that nature of the Long Beach City 
Ordinances, of which there are a multitude covering games 
of chance. Those are all handled within the incorporated 
limits of Long Beach by the Long Beach city prosecutor’s 
office, which is a prosecuting agency performing substanti¬ 
ally the same functions within the misdemeanor field that 
the district attorney’s branch office in Long Beach pursues 
and performs in relation to felony criminal prosecution. 

So to briefly summarize, the district attorney’s office 
handles all prosecution of all bookmaking cases in the 
County of Los Angeles, and we in Long Beach handle them 
in this end of the county. 

Q. You mentioned in connection with the Irvine and 
Jewett case that you had some part in deciding 

861 whether or not the case would be disposed of with¬ 
out trial. Would you tell us about that? A. I had 

no knowledge of the Jewett and Irvine case until I received 
a call from Clarence Hunt. I mean by that, I had no knowl¬ 
edge of any of the facts. Of course, I knew it was on 
the calendar, because I assigned a particular deputy to 
try the preliminary, which was a routine matter. We 
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handle in excess of 50 cases a month, and I am not familiar 
with the details of all of them. As routine procedure I 
assigned a deputy to handle a routine matter. I knew 
nothing of the facts. I did not issue the complaint. An¬ 
other deputy in our office, Thomas B. Cochran, issued the 
complaint, and it was not until a short time before the 
arraignment in the Superior Court, after both defendants 
were held to answer, that Clarence Hunt, a Long Beach 
lawyer, called me on the telephone and told me that he 
represented Joe Irvine and that Harry Albert represented 
Henry Jewett, and that he was not interested in Henry 
Jewett but he was interested in Joe Irvine, and asked if 
Henry Jewett would enter a plea of guilty as charged in 
the information, whether our office would dismiss as to 
Joe Irvine. 

I, at that time, had the file brought in to me and glanced 
at the preliminary report, which was in our file, report of 
the preliminary examination, also briefly read the police 
report, and told Mr. Hunt on that first conversation 
862 that we were not so disposed to dismiss as to either 
defendant, and that the case would, by necessity, 
have to go to trial unless both defendants entered a plea 
of guilty as charged in the information. That was about 
the extent of that conversation at that time. 

Subsequently Clarence called me again, I think it was 
after the arraignment in the Superior Court, and stated to 
me that he felt that the facts against Joe Irvine were not 
sufficient to sustain a conviction if one were obtained, and 
further, he felt that the facts were not sufficient to warrant 
a trial judge in finding the defendant Irvine guilty. Clar¬ 
ence was concerned only as to Irvine. He felt the facts 
were not sufficient to justify a conviction. He felt that 
the Municipal Court judge that had held Irvine to answer 
and had denied his motion to dismiss was in error. And 
there was a general discussion as to the facts, and I told 
him again under the circumstances, since I had read the 
file on the case in its entirety and since I had talked to him, 
I had not read the preliminary examination on the case, 
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but under the circumstances my position was the same as 
on the prior occasion, we would not dismiss as to Irvine 
and we would go to trial as to both Jewett and Irvine. 

Q. Did you go to trial against them both? A. The case 
was tried against both defendants before Judge 

863 Leslie E. Still by Thomas McNary of my office. 

Q. The witness Mulloy in a deposition given in 
Washington on April 18, 1949, testified, Page 24, that you 
were present at the trial of this case. Were you present? 
A. I was not present. The statement is not true. Mr. 
McNary handled the matter, and I was not in court. 

Q. At the same page Mulloy testified that, “Mr. Hoy, 
one of the arresting officers from the district attorney’s 
office failed to show up as a witness against Mr. Irvine”. 
Do you know whether or not the transcript of Hoy’s testi¬ 
mony at the preliminary hearing was offered and received 
in evidence as against Irvine? A. It was not. Hoy did 
not testify at the preliminary hearing against Irvine or 
Jewett. 

Q. From your experience, Mr. Sten, is there anything 
unusual in the fact that all of the arresting officers were 
not called at the trial? A. There is nothing unusual in 
not calling all of the arresting officers in such a case, a 
bookmaking case, or in any other case, as a matter of fact, 
unless special circumstances arise which make it necessary 
to do so. I mean unless facts testified to by one witness 
or two witnesses is controverted in some manner, or the 
witness is impeached, or his memory fails him and it 
becomes necessary to produce every witness. It is not at 
all unusual in bookmaking cases or other cases not 

864 to use all officers who were present on an arrest. 
Officer Ven Fahrney of the police department of 

Long Beach, who was at that time working bookmaking 
detail, who had, according to my reading of the records 
subsequently, had most of the information and knew most 
of the facts for the reason he was present at the time of 
the arrest, also talked to both defendants at the police sta¬ 
tion subsequent to the arrest, at which time neither Officer 



Hoy or DeNisi were preseat. He, having the greater 
amount of volume of knowledge concerning the facts, 
Officer Fahrney was used at the preliminary examination 
only, and the defendants both were held to answer on 
Fahrney’s testimony. When the case was tried in Su¬ 
perior Court, Hoy was at that time in the employ of the 
attorney general’s office. Victor DeNisi, a member of the 
Bureau of Investigation of the Los Angeles District 
Attorney’s office was still employed at the district attor¬ 
ney’s office. As a matter of fact, at the present time, he is. 
Officer Fahrney was also employed at the time, and still 
is, by the Long Beach Police Department, and the testi¬ 
mony of Fahrney, by stipulation, given at the preliminary 
examination was introduced at the trial of the case, and 
Victor DeNisi also testified as to all the facts within his 
knowledge at the trial. 

If I could go back, something else has come to my mind 
in answer to your general question as to what I 
865 had to do with the case of Irvine and Jewett. I 
might add this, that sometime before the case was 
tried a young woman called me on the phone and told me 
she had some facts that she believed would aid us in the 
prosecution of the case against Jewett and Irvine. I 
told her any facts she had that would help us we would 
appreciate, and I would be grateful if she would come to 
the office and talk to me about it. She did not tell me her 
name. However, the same afternoon I received a tele¬ 
phone call, or the next day, a Mrs. B&ye Brady came to 
the office and talked to me concerning the Jewett and Irvine 
case. She told me that her husband, Don Brady, was a 
partner in the place or premises at 221, I believe, East 
-First Street, where Irvine and Jewett were arrested, and 
that she knew that Jewett was conducting bookmaking in 
the establishment, because she had been there and ob¬ 
served enough to know bookmaking was going on in the 
place. And she further told me that she knew some person 
or some man on East Broadway, as I recall, who had bet 
regularly over that telephone and at that place, the tele- 

I 



phone number which she knew, of course, and I knew at 
the time, because I referred to the file. And some man on 
East Broadway regularly placed bets, and he had gone 
over to this place, Brady’s Bar, 221 East First Place, to 
collect on some of those bets he had placed with Jewett. 
I asked her if she would assist us by talking with 

866 this individual, this man she had in mind, to see 
if he would not come to court and testify for us. 

She said she would. I also asked her what her particular 
interest in the matter was, and she stated her husband, 
Don Brady, being a partner in the place, she felt he was 
being gypped by Jewett, and that she thought if Jewett 
were convicted, it would assist her in getting him out of 
there and dissolving the partnership and thereby pro¬ 
tecting Brady’s interest in the establishment, for the 
reason Brady went on binges and got drunk and would 
take off, keep away for weeks at a time, leaving Jewett to 
handle the whole matter. As the result Mrs. Brady felt 
she and her husband, particularly herself, were not getting 
a fair share of the partnership proceeds. I told her I 
appreciated her help, and asked her if she would be will¬ 
ing to testify as to the things she had told me. She said 
she would be glad to, and I had a subpoena issued for her 
and she was subpoenaed for the trial. Subsequently she 
called me on the telephone. By prearrangement, when 
she left the office, I told her to call me after she had talked 
to this man on East Broadway to ascertain whether he 
would cooperate and be willing to appear as a witness 
in the case, and she called subsequently and told me she 
had talked to this man, and in effect, he would not have 
anything to do with it, he wouldn’t talk if subpoenaed as 
a witness. 

I thought of that additional factor in the case, 

867 particularly in regard to the Jewett and Irvine 
matter. 

I might also say this, she was not used as a witness by 
the prosceution, by The People, although she -was present 
in court, called by subpoena. She was called by the de- 
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fense and testified for the defense, in favor of Joe Irvine, 
Henry Jewett already having pleaded guilty. 

Q. The witness Mulloy in his deposition of April 18, at 
Page 24, says: “The evidence was just the same that the 
arresting officers found on Joe Irvine as they found on 
Jewett”. Would you care to comment on that? A. From 
reading the files and records in the case, which include 
the police officer’s report, the testimony of the transcipt 
of the preliminary examination, also a complete tran¬ 
script of the proceedings of the trial of the case, the 
testimony was not the same as to both defendants, for 
the reason the defendant Henry Jewtt was found by the 
officers, the arresting officers, in the back room of the 
premises adjoining a kitchen, where were located the tele¬ 
phones, also the betting markers, records, scratch sheets 
and the other books and paraphernalia and apparatus 
used generally by bookmakers in carrying on the business 
of bookmaking. The defendant Joe Irvine was not in the 
room at the time of the arrest, he was sitting at the bar, 
which is in another portion of the building, separated by 
doors, and it was not until after Jewett was ar- 
868 rested with all this paraphernalia in his possession 
that the officers went out to the bar where the 
counter was and the stools, and there was Jos Irvine, sit¬ 
ting on one of the stools, and while they were looking 
for the license to the premises, some question arose as to 
whether or not he had anything to do with the book, that 
is the book, meaning the bookmaking activities, at which 
time he said he did, and he was at that time arrested and 
taken in to the police station. And at that time when he 
was at the police station, when search was made of his 
person, there were some betting markers found in his 
pocket. 

The betting markers that were found on the table or 
desk, or whatever type of furniture it was that was located 
in the room in which Jewett was conducting his book¬ 
making activities, were all admittedly in Jewett’s hand¬ 
writing, by his own statement. None of them were in the 
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handwriting of Irvine, and at the trial, in my opinion, from 
reading the transcript of the proceedings and the com¬ 
ments of the judge in acquitting Irvine, the determining 
factor was that we could not establish that the sheets and 
records and betting records found on Irvine had anything 
to do with the premises, and we had alleged that these 
particular premises under Section 337a, Subdivision 2, 
were occupied by the defendants with books, papers and 
paraphernalia used in recording bets on horse races. 
Therefore the records found on Joe Irvine were not 

869 admitted in evidence, the Court holding that the 
corpus delecti was not established as to Joe Irvine. 

And therefore his statement that it was his book, the cor¬ 
pus delecti not having been established, was not admis¬ 
sible. 

Q. The witness Mulloy, in his deposition, Pages 22 and 
23, testified that prior to the trial of the Irvine and Jewett 
case, a man named George Gallagher, you, and Mr. Fred 
Howser, went on a fishing trip, and Mulloy suggests or 
insinuates on that trip there was some discussion or 
arrangements as to the Irvine and Jewett trial. Let me 
ask you sir, do you know a man named George Gallagher? 
A. I know George Gallagher now. I didn’t know him at 
the time referred to in the statement that you have just 
referred to. I didn’t know him at the time of the trial 
of the case of Jewett and Irvine. I had never met him 
prior to three days ago. I had seen him. I knew him by 
appearance, but not personally, nor had I ever met him 
nor had I ever talked to him prior to three days ago, and I 
have never been on a fishing trip with him at any time, 
or with Fred Howser either, prior to August of 1948. 

Q. Did any such discussion ever take place between you 
and George Gallagher and Fred Howser, about the Irvine 
Jewett case? A. I never talked to George Gallagher at 
any time about the Jewett-Irvine case. I have never 
talked at any time to Fred Howser concerning the 

870 Jewett-Irvine case until this matter involving Mul¬ 
loy came out in the newspapers. 
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Q. The suggestion or insinuation of the witness Mulloy 
in his deposition that there was something improper or 
unusual in the way that the Irvine and Jewett case was 
handled, so far as you know from your knowledge of the 
case, would you say there was the slightest basis for the 
suggestion or insinuation? A. There is none. The case 
was handled in the same manner, in the normal manner, in 
the usual manner as all of the cases in the district attor¬ 
ney’s office, undeT the same circumstances. By that I 
mean a court trial and submitting on transcript. It was 
handled in a routine manner, no manner different than 
any other case, or no different attention was given it 
than any other case pending in the office at the time. 

Q. Do you know James T. Mulloy? A. I do not 

Q. So far as you know, have you ever seen him in your 
life? A. As far as I know, I have not. 

■ -y' •••••••••• 

885 Q. Has Mr. Howser, either during the time he 
was district attorney or since he has been attorney- 

general, ever talked with you, made any suggestions or 
given you any advice as to the disposition that should 
be made of any bookmaking case? A. He never has. He 
has never told me, directed me or ordered me, or sug¬ 
gested, as a matter of fact, either while he was district 
attorney or as attorney-general, the disposition that 
should be made of any case pending in the Long Beach 
branch of the district attorney’s office. 

Q. Let me ask you, sir, this: Does Mr. Howser as at¬ 
torney-general have any jurisdiction over you now except 
a general supervisory jurisdiction which he has over all 
district attorneys? A. He has not. I am solely respon¬ 
sible to the district attorney of Los Angeles County, 

886 W. E. Simpson, and even indirectly Mr. Howser has 
no jurisdiction or control over me. He may have, 

as chief law enforcement officer of the State of California, 
over the district attorneys generally, which is Mr. Simpson, 
but my boss is Mr. Simpson, and I take orders from him 
only and alone, no one else. 

• ••••••••• 


